
 
 
 
 
The 2012 California Homeowner Bill of Rights is a legislative package designed to bring 
fairness, accountability and transparency to the state’s mortgage and foreclosure process. 
 
More than one million California homes were lost to foreclosure between 2008 and 2011—
with an additional 500,000 currently in the foreclosure pipeline. Seven of the nation’s 10 
hardest-hit cities by foreclosure rate in 2011 were in California.  
 
The California Homeowner Bill of Rights marks the third step in Attorney General Harris’ 
response to the state’s foreclosure and mortgage crisis. The first step was to create the 
Mortgage Fraud Strike Force, which has been investigating and prosecuting misconduct at all 
stages of the mortgage process. The second step was to extract a commitment from the nation’s 
five largest banks of an estimated $18 billion for California borrowers. The settlement contained 
thoughtful reforms but are only applicable for three years, and only to loans serviced by the 
settling banks. 

Two key bills contain significant mortgage and foreclosure reforms. AB 278 
(Eng/Feuer/Mitchell/Pérez) and SB 900 (Leno/Evans/Corbett/DeSaulnier/Pavley/Steinberg) have 
been thoroughly considered by a legislative conference committee. The major provisions of the 
bills include: 
 
 

 

 

 

Dual track foreclosure ban – The legislation would require a mortgage servicer to render 
a decision on a loan modification application before advancing the foreclosure process by 
filing a notice of default or notice of sale, or by conducting a trustee’s sale. The 
foreclosure process is essentially paused upon the completion of a loan modification 
application for the duration of the lender’s review of that application.  
 
Single point of contact – The legislation would require a mortgage servicer to designate a 
“single point of contact” for borrowers who are potentially eligible for a federal or 
proprietary loan modification application. The single point of contact is an individual or 
team which must have knowledge of the borrower’s status and foreclosure prevention 
alternatives, access to decision makers, and the responsibility to coordinate the flow of 
documentation between borrower and mortgage servicer.  
 
Enforceability – Includes authority for borrowers to seek redress of “material” violations 
of the legislation. Injunctive relief would be available prior to a foreclosure sale and 
recovery of damages would be available following a sale. 
 
Verification of documents – The legislation would subject the recording and filing of 
multiple unverified documents to a civil penalty of up to $7,500 per loan in an action 
brought by a civil prosecutor.  It would also allow enforcement under a violator’s 
licensing statute by the Department of Corporations, Department of Real Estate or 
Department of Financial Institutions. 
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The other bills in the California Homeowner Bill of Rights are: 

BLIGHT PREVENTION LEGISLATION: AB 2314 (Carter) & SB 1472 (Pavley and DeSaulnier) to 
help combat the blight and crime associated with foreclosed properties.  

 AB 2314: Passed out of Assembly (71-0). It was passed out of Senate Judiciary on 
June 26 (4-0). It will be heard next on the Senate floor.  

 SB 1472: Passed out of Senate (36-0). It passed out of Assembly Housing and 
Community Development (7-0) on June 27, and will be heard next in Assembly 
Judiciary Committee on July 3.  

 
TENANT PROTECTION LEGISLATION: AB 2610 (Skinner) and SB 1473 (Hancock) to help 
protect tenants in foreclosed properties.  

 AB 2610: Passed out of Assembly (56-14). It will be heard next in Senate Judiciary 
on July 3.   

 SB 1473: Passed out of Senate (25-13). It passed out the Assembly Housing and 
Community Development on June 27 (6-1) and will be heard next in Assembly 
Judiciary on July 3.  

 
ENHANCEMENT OF ATTORNEY GENERAL ENFORCEMENT ACT:  AB 1950 (Davis) to strengthen 
the law enforcement response to mortgage and foreclosure fraud.  

 AB 1950:  Passed out of Assembly (56-22). It passed out of Senate Banking (5-0) on 
June 27 and will be heard next in the Senate Judiciary, July 3, 2012. 

 
ATTORNEY GENERAL SPECIAL GRAND JURY ACT: AB 1763 (Davis) and SB 1474 (Hancock) to 
strengthen prosecutions of complex, multi-jurisdictional fraud and crimes.   

 SB 1474: Passed out of Senate (38-0). Passed out of Assembly Public Safety (4-0) 
and will be heard next in Assembly Appropriations.  

 AB 1763: Passed out of Assembly (78-0). Passed out of Senate Public Safety on June 
26 (7-0). It will be heard next in Senate Appropriations. 

 



AB-278 Mortgages and deeds of trust: foreclosure. (2011-2012)

Assembly Bill No. 278

CHAPTER 86

An act to amend and add Sections 2923.5 and 2923.6 of, to amend and repeal 

Section 2924 of, to add Sections 2920.5, 2923.4, 2923.7, 2924.17, and 2924.20 to, 

to add and repeal Sections 2923.55, 2924.9, 2924.10, 2924.18, and 2924.19 of, and 

to add, repeal, and add Sections 2924.11, 2924.12, and 2924.15 of, the Civil Code, 

relating to mortgages. 

[ Approved by Governor July 11, 2012. Filed Secretary of State July 11, 2012. ] 

LEGISLATIVE COUNSEL'S DIGEST

AB 278, Eng. Mortgages and deeds of trust: foreclosure.

(1) Existing law, until January 1, 2013, requires a mortgagee, trustee, beneficiary, or authorized agent to 

contact the borrower prior to filing a notice of default to explore options for the borrower to avoid foreclosure, 

as specified. Existing law requires a notice of default or, in certain circumstances, a notice of sale, to include a 

declaration stating that the mortgagee, trustee, beneficiary, or authorized agent has contacted the borrower, or 

has tried with due diligence to contact the borrower, or that no contact was required for a specified reason.

This bill would add mortgage servicers, as defined, to these provisions and would extend the operation of these 

provisions indefinitely, except that it would delete the requirement with respect to a notice of sale. The bill 

would, until January 1, 2018, additionally require the borrower, as defined, to be provided with specified 

information in writing prior to recordation of a notice of default and, in certain circumstances, within 5 business 

days after recordation. The bill would prohibit a mortgage servicer, mortgagee, trustee, beneficiary, or 

authorized agent from recording a notice of default or, until January 1, 2018, recording a notice of sale or 

conducting a trustee’s sale while a complete first lien loan modification application is pending, under specified 

conditions. The bill would, until January 1, 2018, establish additional procedures to be followed regarding a first 

lien loan modification application, the denial of an application, and a borrower’s right to appeal a denial. 

(2) Existing law imposes various requirements that must be satisfied prior to exercising a power of sale under a 

mortgage or deed of trust, including, among other things, recording a notice of default and a notice of sale.

The bill would, until January 1, 2018, require a written notice to the borrower after the postponement of a 

foreclosure sale in order to advise the borrower of any new sale date and time, as specified. The bill would 

provide that an entity shall not record a notice of default or otherwise initiate the foreclosure process unless it 

is the holder of the beneficial interest under the deed of trust, the original or substituted trustee, or the 

designated agent of the holder of the beneficial interest, as specified.

The bill would prohibit recordation of a notice of default or a notice of sale or the conduct of a trustee’s sale if a 

foreclosure prevention alternative has been approved and certain conditions exist and would, until January 1, 

2018, require recordation of a rescission of those notices upon execution of a permanent foreclosure prevention 

alternative. The bill would, until January 1, 2018, prohibit the collection of application fees and the collection of 

late fees while a foreclosure prevention alternative is being considered, if certain criteria are met, and would 

require a subsequent mortgage servicer to honor any previously approved foreclosure prevention alternative.
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The bill would authorize a borrower to seek an injunction and damages for violations of certain of the provisions 

described above, except as specified. The bill would authorize the greater of treble actual damages or $50,000 

in statutory damages if a violation of certain provisions is found to be intentional or reckless or resulted from 

willful misconduct, as specified. The bill would authorize the awarding of attorneys’ fees for prevailing 

borrowers, as specified. Violations of these provisions by licensees of the Department of Corporations, the 

Department of Financial Institutions, and the Department of Real Estate would also be violations of those 

respective licensing laws. Because a violation of certain of those licensing laws is a crime, the bill would impose 

a state-mandated local program.

The bill would provide that the requirements imposed on mortgage servicers, and mortgagees, trustees, 

beneficiaries, and authorized agents, described above are applicable only to mortgages or deeds of trust 

secured by residential real property not exceeding 4 dwelling units that is owner-occupied, as defined, and, 

until January 1, 2018, only to those entities who conduct more than 175 foreclosure sales per year or annual 

reporting period, except as specified.

The bill would require, upon request from a borrower who requests a foreclosure prevention alternative, a 

mortgage servicer who conducts more than 175 foreclosure sales per year or annual reporting period to 

establish a single point of contact and provide the borrower with one or more direct means of communication 

with the single point of contact. The bill would specify various responsibilities of the single point of contact. The 

bill would define single point of contact for these purposes. 

(3) Existing law prescribes documents that may be recorded or filed in court.

This bill would require that a specified declaration, notice of default, notice of sale, deed of trust, assignment of 

a deed of trust, substitution of trustee, or declaration or affidavit filed in any court relative to a foreclosure 

proceeding or recorded by or on behalf of a mortgage servicer shall be accurate and complete and supported by 

competent and reliable evidence. The bill would require that before recording or filing any of those documents, 

a mortgage servicer shall ensure that it has reviewed competent and reliable evidence to substantiate the 

borrower’s default and the right to foreclose, including the borrower’s loan status and loan information. The bill 

would, until January 1, 2018, provide that any mortgage servicer that engages in multiple and repeated 

violations of these requirements shall be liable for a civil penalty of up to $7,500 per mortgage or deed of trust, 

in an action brought by specified state and local government entities, and would also authorize administrative 

enforcement against licensees of the Department of Corporations, the Department of Financial Institutions, and 

the Department of Real Estate.

The bill would authorize the Department of Corporations, the Department of Financial Institutions, and the 

Department of Real Estate to adopt regulations applicable to persons and entities under their respective 

jurisdictions for purposes of the provisions described above. The bill would provide that a violation of those 

regulations would be enforceable only by the regulating agency. 

(4)  The bill would state findings and declarations of the Legislature in relation to foreclosures in the state 

generally, and would state the purposes of the bill.

(5) The California Constitution requires the state to reimburse local agencies and school districts for certain 

costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) California is still reeling from the economic impacts of a wave of residential property foreclosures that began 

in 2007. From 2007 to 2011 alone, there were over 900,000 completed foreclosure sales. In 2011, 38 of the 

top 100 hardest hit ZIP Codes in the nation were in California, and the current wave of foreclosures continues 

apace. All of this foreclosure activity has adversely affected property values and resulted in less money for 

schools, public safety, and other public services. In addition, according to the Urban Institute, every foreclosure 

imposes significant costs on local governments, including an estimated nineteen thousand two hundred twenty-

nine dollars ($19,229) in local government costs. And the foreclosure crisis is not over; there remain more than 

two million “underwater” mortgages in California.
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(b) It is essential to the economic health of this state to mitigate the negative effects on the state and local 

economies and the housing market that are the result of continued foreclosures by modifying the foreclosure 

process to ensure that borrowers who may qualify for a foreclosure alternative are considered for, and have a 

meaningful opportunity to obtain, available loss mitigation options. These changes to the state’s foreclosure 

process are essential to ensure that the current crisis is not worsened by unnecessarily adding foreclosed 

properties to the market when an alternative to foreclosure may be available. Avoiding foreclosure, where 

possible, will help stabilize the state’s housing market and avoid the substantial, corresponding negative effects 

of foreclosures on families, communities, and the state and local economy.

(c) This act is necessary to provide stability to California’s statewide and regional economies and housing 

market by facilitating opportunities for borrowers to pursue loss mitigation options.

SEC. 2. Section 2920.5 is added to the Civil Code, to read:

2920.5. For purposes of this article, the following definitions apply:

(a) “Mortgage servicer” means a person or entity who directly services a loan, or who is responsible for 

interacting with the borrower, managing the loan account on a daily basis including collecting and crediting 

periodic loan payments, managing any escrow account, or enforcing the note and security instrument, either as 

the current owner of the promissory note or as the current owner’s authorized agent. “Mortgage servicer” also 

means a subservicing agent to a master servicer by contract. “Mortgage servicer” shall not include a trustee, or 

a trustee’s authorized agent, acting under a power of sale pursuant to a deed of trust.

(b) “Foreclosure prevention alternative” means a first lien loan modification or another available loss mitigation 

option.

(c) (1) Unless otherwise provided and for purposes of Sections 2923.4, 2923.5, 2923.55, 2923.6, 2923.7, 

2924.9, 2924.10, 2924.11, 2924.18, and 2924.19, “borrower” means any natural person who is a mortgagor or 

trustor and who is potentially eligible for any federal, state, or proprietary foreclosure prevention alternative 

program offered by, or through, his or her mortgage servicer.

(2) For purposes of the sections listed in paragraph (1), “borrower” shall not include any of the following:

(A) An individual who has surrendered the secured property as evidenced by either a letter confirming the 

surrender or delivery of the keys to the property to the mortgagee, trustee, beneficiary, or authorized agent.

(B) An individual who has contracted with an organization, person, or entity whose primary business is advising 

people who have decided to leave their homes on how to extend the foreclosure process and avoid their 

contractual obligations to mortgagees or beneficiaries.

(C) An individual who has filed a case under Chapter 7, 11, 12, or 13 of Title 11 of the United States Code and 

the bankruptcy court has not entered an order closing or dismissing the bankruptcy case, or granting relief 

from a stay of foreclosure.

(d) “First lien” means the most senior mortgage or deed of trust on the property that is the subject of the 

notice of default or notice of sale.

SEC. 3. Section 2923.4 is added to the Civil Code, to read:

2923.4. (a) The purpose of the act that added this section is to ensure that, as part of the nonjudicial foreclosure 

process, borrowers are considered for, and have a meaningful opportunity to obtain, available loss mitigation 

options, if any, offered by or through the borrower’s mortgage servicer, such as loan modifications or other 

alternatives to foreclosure. Nothing in the act that added this section, however, shall be interpreted to require a 

particular result of that process.

(b) Nothing in this article obviates or supersedes the obligations of the signatories to the consent judgment 

entered in the case entitled United States of America et al. v. Bank of America Corporation et al., filed in the 

United States District Court for the District of Columbia, case number 1:12-cv-00361 RMC.

SEC. 4. Section 2923.5 of the Civil Code is amended to read:
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2923.5. (a) (1) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a 

notice of default pursuant to Section 2924 until both of the following:

(A) Either 30 days after initial contact is made as required by paragraph (2) or 30 days after satisfying the due 

diligence requirements as described in subdivision (e).

(B) The mortgage servicer complies with paragraph (1) of subdivision (a) of Section 2924.18, if the borrower 

has provided a complete application as defined in subdivision (d) of Section 2924.18.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 

borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(b) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(c) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(d) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other adviser to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (a). Any loan modification or 

workout plan offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(e) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted 

a borrower as required by paragraph (2) of subdivision (a) provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by telephone 

at least three times at different hours and on different days. Telephone calls shall be made to the primary 

telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.

(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.
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(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) This section shall apply only to entities described in subdivision (b) of Section 2924.18.

(h) This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 5. Section 2923.5 is added to the Civil Code, to read:

2923.5. (a) (1) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a 

notice of default pursuant to Section 2924 until both of the following:

(A) Either 30 days after initial contact is made as required by paragraph (2) or 30 days after satisfying the due 

diligence requirements as described in subdivision (e).

(B) The mortgage servicer complies with subdivision (a) of Section 2924.11, if the borrower has provided a 

complete application as defined in subdivision (f) of Section 2924.11.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 

borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(b) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(c) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(d) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other adviser to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (a). Any loan modification or 

workout plan offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(e) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted 

a borrower as required by paragraph (2) of subdivision (a) provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by telephone 

at least three times at different hours and on different days. Telephone calls shall be made to the primary 

telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.
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(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.

(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) This section shall become operative on January 1, 2018.

SEC. 6. Section 2923.55 is added to the Civil Code, to read:

2923.55. (a) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a notice 

of default pursuant to Section 2924 until all of the following:

(1) The mortgage servicer has satisfied the requirements of paragraph (1) of subdivision (b).

(2) Either 30 days after initial contact is made as required by paragraph (2) of subdivision (b) or 30 days after 

satisfying the due diligence requirements as described in subdivision (f).

(3) The mortgage servicer complies with subdivision (c) of Section 2923.6, if the borrower has provided a 

complete application as defined in subdivision (h) of Section 2923.6.

(b) (1) As specified in subdivision (a), a mortgage servicer shall send the following information in writing to the 

borrower:

(A) A statement that if the borrower is a servicemember or a dependent of a servicemember, he or she may be 

entitled to certain protections under the federal Servicemembers Civil Relief Act (50 U.S.C. Sec. 501 et seq.) 

regarding the servicemember’s interest rate and the risk of foreclosure, and counseling for covered 

servicemembers that is available at agencies such as Military OneSource and Armed Forces Legal Assistance.

(B) A statement that the borrower may request the following:

(i) A copy of the borrower’s promissory note or other evidence of indebtedness.

(ii) A copy of the borrower’s deed of trust or mortgage.

(iii) A copy of any assignment, if applicable, of the borrower’s mortgage or deed of trust required to 

demonstrate the right of the mortgage servicer to foreclose.

(iv) A copy of the borrower’s payment history since the borrower was last less than 60 days past due.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 
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borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(c) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(d) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(e) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other adviser to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (b). Any foreclosure prevention 

alternative offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(f) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted a 

borrower as required by paragraph (2) of subdivision (b), provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by 

telephone at least three times at different hours and on different days. Telephone calls shall be made to the 

primary telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.

(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested, that 

includes the toll-free telephone number made available by HUD to find a HUD-certified housing counseling 

agency.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.

(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(g) This section shall not apply to entities described in subdivision (b) of Section 2924.18.
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(h) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(i)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 7. Section 2923.6 of the Civil Code is amended to read:

2923.6. (a) The Legislature finds and declares that any duty that mortgage servicers may have to maximize net 

present value under their pooling and servicing agreements is owed to all parties in a loan pool, or to all 

investors under a pooling and servicing agreement, not to any particular party in the loan pool or investor 

under a pooling and servicing agreement, and that a mortgage servicer acts in the best interests of all parties 

to the loan pool or investors in the pooling and servicing agreement if it agrees to or implements a loan 

modification or workout plan for which both of the following apply:

(1) The loan is in payment default, or payment default is reasonably foreseeable.

(2) Anticipated recovery under the loan modification or workout plan exceeds the anticipated recovery through 

foreclosure on a net present value basis.

(b) It is the intent of the Legislature that the mortgage servicer offer the borrower a loan modification or 

workout plan if such a modification or plan is consistent with its contractual or other authority.

(c) If a borrower submits a complete application for a first lien loan modification offered by, or through, the 

borrower’s mortgage servicer, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall 

not record a notice of default or notice of sale, or conduct a trustee’s sale, while the complete first lien loan 

modification application is pending. A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent 

shall not record a notice of default or notice of sale or conduct a trustee’s sale until any of the following occurs:

(1) The mortgage servicer makes a written determination that the borrower is not eligible for a first lien loan 

modification, and any appeal period pursuant to subdivision (d) has expired.

(2) The borrower does not accept an offered first lien loan modification within 14 days of the offer.

(3) The borrower accepts a written first lien loan modification, but defaults on, or otherwise breaches the 

borrower’s obligations under, the first lien loan modification.

(d) If the borrower’s application for a first lien loan modification is denied, the borrower shall have at least 30 

days from the date of the written denial to appeal the denial and to provide evidence that the mortgage 

servicer’s determination was in error.

(e) If the borrower’s application for a first lien loan modification is denied, the mortgage servicer, mortgagee, 

trustee, beneficiary, or authorized agent shall not record a notice of default or, if a notice of default has already 

been recorded, record a notice of sale or conduct a trustee’s sale until the later of:

(1) Thirty-one days after the borrower is notified in writing of the denial.

(2) If the borrower appeals the denial pursuant to subdivision (d), the later of 15 days after the denial of the 

appeal or 14 days after a first lien loan modification is offered after appeal but declined by the borrower, or, if a 

first lien loan modification is offered and accepted after appeal, the date on which the borrower fails to timely 

submit the first payment or otherwise breaches the terms of the offer.

(f) Following the denial of a first lien loan modification application, the mortgage servicer shall send a written 

notice to the borrower identifying the reasons for denial, including the following:

(1) The amount of time from the date of the denial letter in which the borrower may request an appeal of the 

denial of the first lien loan modification and instructions regarding how to appeal the denial.

(2) If the denial was based on investor disallowance, the specific reasons for the investor disallowance.

(3) If the denial is the result of a net present value calculation, the monthly gross income and property value 

used to calculate the net present value and a statement that the borrower may obtain all of the inputs used in 

the net present value calculation upon written request to the mortgage servicer.
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(4) If applicable, a finding that the borrower was previously offered a first lien loan modification and failed to 

successfully make payments under the terms of the modified loan.

(5) If applicable, a description of other foreclosure prevention alternatives for which the borrower may be 

eligible, and a list of the steps the borrower must take in order to be considered for those options. If the 

mortgage servicer has already approved the borrower for another foreclosure prevention alternative, 

information necessary to complete the foreclosure prevention alternative.

(g) In order to minimize the risk of borrowers submitting multiple applications for first lien loan modifications 

for the purpose of delay, the mortgage servicer shall not be obligated to evaluate applications from borrowers 

who have already been evaluated or afforded a fair opportunity to be evaluated for a first lien loan modification 

prior to January 1, 2013, or who have been evaluated or afforded a fair opportunity to be evaluated consistent 

with the requirements of this section, unless there has been a material change in the borrower’s financial 

circumstances since the date of the borrower’s previous application and that change is documented by the 

borrower and submitted to the mortgage servicer.

(h) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(i) Subdivisions (c) to (h), inclusive, shall not apply to entities described in subdivision (b) of Section 2924.18.

(j) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(k)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 8. Section 2923.6 is added to the Civil Code, to read:

2923.6. (a) The Legislature finds and declares that any duty mortgage servicers may have to maximize net 

present value under their pooling and servicing agreements is owed to all parties in a loan pool, or to all 

investors under a pooling and servicing agreement, not to any particular party in the loan pool or investor 

under a pooling and servicing agreement, and that a mortgage servicer acts in the best interests of all parties 

to the loan pool or investors in the pooling and servicing agreement if it agrees to or implements a loan 

modification or workout plan for which both of the following apply:

(1) The loan is in payment default, or payment default is reasonably foreseeable.

(2) Anticipated recovery under the loan modification or workout plan exceeds the anticipated recovery through 

foreclosure on a net present value basis.

(b) It is the intent of the Legislature that the mortgage servicer offer the borrower a loan modification or 

workout plan if such a modification or plan is consistent with its contractual or other authority.

(c) This section shall become operative on January 1, 2018.

SEC. 9. Section 2923.7 is added to the Civil Code, to read:

2923.7. (a) Upon request from a borrower who requests a foreclosure prevention alternative, the mortgage 

servicer shall promptly establish a single point of contact and provide to the borrower one or more direct means 

of communication with the single point of contact.

(b) The single point of contact shall be responsible for doing all of the following:

(1) Communicating the process by which a borrower may apply for an available foreclosure prevention 

alternative and the deadline for any required submissions to be considered for these options.

(2) Coordinating receipt of all documents associated with available foreclosure prevention alternatives and 

notifying the borrower of any missing documents necessary to complete the application.

(3) Having access to current information and personnel sufficient to timely, accurately, and adequately inform 

the borrower of the current status of the foreclosure prevention alternative.
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(4) Ensuring that a borrower is considered for all foreclosure prevention alternatives offered by, or through, the 

mortgage servicer, if any.

(5) Having access to individuals with the ability and authority to stop foreclosure proceedings when necessary.

(c) The single point of contact shall remain assigned to the borrower’s account until the mortgage servicer 

determines that all loss mitigation options offered by, or through, the mortgage servicer have been exhausted 

or the borrower’s account becomes current.

(d) The mortgage servicer shall ensure that a single point of contact refers and transfers a borrower to an 

appropriate supervisor upon request of the borrower, if the single point of contact has a supervisor.

(e) For purposes of this section, “single point of contact” means an individual or team of personnel each of 

whom has the ability and authority to perform the responsibilities described in subdivisions (b) to (d), inclusive. 

The mortgage servicer shall ensure that each member of the team is knowledgeable about the borrower’s 

situation and current status in the alternatives to foreclosure process.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) (1) This section shall not apply to a depository institution chartered under state or federal law, a person 

licensed pursuant to Division 9 (commencing with Section 22000) or Division 20 (commencing with Section 

50000) of the Financial Code, or a person licensed pursuant to Part 1 (commencing with Section 10000) of 

Division 4 of the Business and Professions Code, that, during its immediately preceding annual reporting period, 

as established with its primary regulator, foreclosed on 175 or fewer residential real properties, containing no 

more than four dwelling units, that are located in California.

(2) Within three months after the close of any calendar year or annual reporting period as established with its 

primary regulator during which an entity or person described in paragraph (1) exceeds the threshold of 175 

specified in paragraph (1), that entity shall notify its primary regulator, in a manner acceptable to its primary 

regulator, and any mortgagor or trustor who is delinquent on a residential mortgage loan serviced by that 

entity of the date on which that entity will be subject to this section, which date shall be the first day of the first 

month that is six months after the close of the calendar year or annual reporting period during which that 

entity exceeded the threshold.

SEC. 10. Section 2924 of the Civil Code, as amended by Section 1 of Chapter 180 of the Statutes of 2010, is 

amended to read:

2924. (a) Every transfer of an interest in property, other than in trust, made only as a security for the 

performance of another act, is to be deemed a mortgage, except when in the case of personal property it is 

accompanied by actual change of possession, in which case it is to be deemed a pledge. Where, by a mortgage 

created after July 27, 1917, of any estate in real property, other than an estate at will or for years, less than 

two, or in any transfer in trust made after July 27, 1917, of a like estate to secure the performance of an 

obligation, a power of sale is conferred upon the mortgagee, trustee, or any other person, to be exercised after 

a breach of the obligation for which that mortgage or transfer is a security, the power shall not be exercised 

except where the mortgage or transfer is made pursuant to an order, judgment, or decree of a court of record, 

or to secure the payment of bonds or other evidences of indebtedness authorized or permitted to be issued by 

the Commissioner of Corporations, or is made by a public utility subject to the provisions of the Public Utilities 

Act, until all of the following apply:

(1) The trustee, mortgagee, or beneficiary, or any of their authorized agents shall first file for record, in the 

office of the recorder of each county wherein the mortgaged or trust property or some part or parcel thereof is 

situated, a notice of default. That notice of default shall include all of the following:

(A) A statement identifying the mortgage or deed of trust by stating the name or names of the trustor or 

trustors and giving the book and page, or instrument number, if applicable, where the mortgage or deed of 

trust is recorded or a description of the mortgaged or trust property.

(B) A statement that a breach of the obligation for which the mortgage or transfer in trust is security has 

occurred.
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(C) A statement setting forth the nature of each breach actually known to the beneficiary and of his or her 

election to sell or cause to be sold the property to satisfy that obligation and any other obligation secured by 

the deed of trust or mortgage that is in default.

(D) If the default is curable pursuant to Section 2924c, the statement specified in paragraph (1) of subdivision 

(b) of Section 2924c.

(2) Not less than three months shall elapse from the filing of the notice of default.

(3) Except as provided in paragraph (4), after the lapse of the three months described in paragraph (2), the 

mortgagee, trustee, or other person authorized to take the sale shall give notice of sale, stating the time and 

place thereof, in the manner and for a time not less than that set forth in Section 2924f.

(4) Notwithstanding paragraph (3), the mortgagee, trustee, or other person authorized to take sale may record 

a notice of sale pursuant to Section 2924f up to five days before the lapse of the three-month period described 

in paragraph (2), provided that the date of sale is no earlier than three months and 20 days after the recording 

of the notice of default.

(5) Until January 1, 2018, whenever a sale is postponed for a period of at least 10 business days pursuant to 

Section 2924g, a mortgagee, beneficiary, or authorized agent shall provide written notice to a borrower 

regarding the new sale date and time, within five business days following the postponement. Information 

provided pursuant to this paragraph shall not constitute the public declaration required by subdivision (d) of 

Section 2924g. Failure to comply with this paragraph shall not invalidate any sale that would otherwise be valid 

under Section 2924f. This paragraph shall be inoperative on January 1, 2018.

(6) No entity shall record or cause a notice of default to be recorded or otherwise initiate the foreclosure 

process unless it is the holder of the beneficial interest under the mortgage or deed of trust, the original trustee 

or the substituted trustee under the deed of trust, or the designated agent of the holder of the beneficial 

interest. No agent of the holder of the beneficial interest under the mortgage or deed of trust, original trustee 

or substituted trustee under the deed of trust may record a notice of default or otherwise commence the 

foreclosure process except when acting within the scope of authority designated by the holder of the beneficial 

interest.

(b) In performing acts required by this article, the trustee shall incur no liability for any good faith error 

resulting from reliance on information provided in good faith by the beneficiary regarding the nature and the 

amount of the default under the secured obligation, deed of trust, or mortgage. In performing the acts required 

by this article, a trustee shall not be subject to Title 1.6c (commencing with Section 1788) of Part 4.

(c) A recital in the deed executed pursuant to the power of sale of compliance with all requirements of law 

regarding the mailing of copies of notices or the publication of a copy of the notice of default or the personal 

delivery of the copy of the notice of default or the posting of copies of the notice of sale or the publication of a 

copy thereof shall constitute prima facie evidence of compliance with these requirements and conclusive 

evidence thereof in favor of bona fide purchasers and encumbrancers for value and without notice.

(d) All of the following shall constitute privileged communications pursuant to Section 47:

(1) The mailing, publication, and delivery of notices as required by this section.

(2) Performance of the procedures set forth in this article.

(3) Performance of the functions and procedures set forth in this article if those functions and procedures are 

necessary to carry out the duties described in Sections 729.040, 729.050, and 729.080 of the Code of Civil 

Procedure.

(e) There is a rebuttable presumption that the beneficiary actually knew of all unpaid loan payments on the 

obligation owed to the beneficiary and secured by the deed of trust or mortgage subject to the notice of 

default. However, the failure to include an actually known default shall not invalidate the notice of sale and the 

beneficiary shall not be precluded from asserting a claim to this omitted default or defaults in a separate notice 

of default.

SEC. 11. Section 2924 of the Civil Code, as amended by Section 2 of Chapter 180 of the Statutes of 2010, is 

repealed.
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SEC. 12. Section 2924.9 is added to the Civil Code, to read:

2924.9. (a) Unless a borrower has previously exhausted the first lien loan modification process offered by, or 

through, his or her mortgage servicer described in Section 2923.6, within five business days after recording a 

notice of default pursuant to Section 2924, a mortgage servicer that offers one or more foreclosure prevention 

alternatives shall send a written communication to the borrower that includes all of the following information:

(1) That the borrower may be evaluated for a foreclosure prevention alternative or, if applicable, foreclosure 

prevention alternatives.

(2) Whether an application is required to be submitted by the borrower in order to be considered for a 

foreclosure prevention alternative.

(3) The means and process by which a borrower may obtain an application for a foreclosure prevention 

alternative.

(b) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(c) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(d)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 13. Section 2924.10 is added to the Civil Code, to read:

2924.10. (a) When a borrower submits a complete first lien modification application or any document in 

connection with a first lien modification application, the mortgage servicer shall provide written 

acknowledgment of the receipt of the documentation within five business days of receipt. In its initial 

acknowledgment of receipt of the loan modification application, the mortgage servicer shall include the 

following information:

(1) A description of the loan modification process, including an estimate of when a decision on the loan 

modification will be made after a complete application has been submitted by the borrower and the length of 

time the borrower will have to consider an offer of a loan modification or other foreclosure prevention 

alternative.

(2) Any deadlines, including deadlines to submit missing documentation, that would affect the processing of a 

first lien loan modification application.

(3) Any expiration dates for submitted documents.

(4) Any deficiency in the borrower’s first lien loan modification application.

(b) For purposes of this section, a borrower’s first lien loan modification application shall be deemed to be 

“complete” when a borrower has supplied the mortgage servicer with all documents required by the mortgage 

servicer within the reasonable timeframes specified by the mortgage servicer.

(c) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(d) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(e)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 14. Section 2924.11 is added to the Civil Code, to read:

2924.11. (a) If a foreclosure prevention alternative is approved in writing prior to the recordation of a notice of 

default, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of 

default under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.
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(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(b) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(c) When a borrower accepts an offered first lien loan modification or other foreclosure prevention alternative, 

the mortgage servicer shall provide the borrower with a copy of the fully executed loan modification agreement 

or agreement evidencing the foreclosure prevention alternative following receipt of the executed copy from the 

borrower.

(d) A mortgagee, beneficiary, or authorized agent shall record a rescission of a notice of default or cancel a 

pending trustee’s sale, if applicable, upon the borrower executing a permanent foreclosure prevention 

alternative. In the case of a short sale, the rescission or cancellation of the pending trustee’s sale shall occur 

when the short sale has been approved by all parties and proof of funds or financing has been provided to the 

mortgagee, beneficiary, or authorized agent.

(e) The mortgage servicer shall not charge any application, processing, or other fee for a first lien loan 

modification or other foreclosure prevention alternative.

(f) The mortgage servicer shall not collect any late fees for periods during which a complete first lien loan 

modification application is under consideration or a denial is being appealed, the borrower is making timely 

modification payments, or a foreclosure prevention alternative is being evaluated or exercised.

(g) If a borrower has been approved in writing for a first lien loan modification or other foreclosure prevention 

alternative, and the servicing of that borrower’s loan is transferred or sold to another mortgage servicer, the 

subsequent mortgage servicer shall continue to honor any previously approved first lien loan modification or 

other foreclosure prevention alternative, in accordance with the provisions of the act that added this section.

(h) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(i) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(j)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 15. Section 2924.11 is added to the Civil Code, to read:

2924.11. (a) If a borrower submits a complete application for a foreclosure prevention alternative offered by, or 

through, the borrower’s mortgage servicer, a mortgage servicer, trustee, mortgagee, beneficiary, or authorized 

agent shall not record a notice of sale or conduct a trustee’s sale while the complete foreclosure prevention 

alternative application is pending, and until the borrower has been provided with a written determination by the 

mortgage servicer regarding that borrower’s eligibility for the requested foreclosure prevention alternative.

(b) Following the denial of a first lien loan modification application, the mortgage servicer shall send a written 

notice to the borrower identifying with specificity the reasons for the denial and shall include a statement that 

the borrower may obtain additional documentation supporting the denial decision upon written request to the 

mortgage servicer.

(c) If a foreclosure prevention alternative is approved in writing prior to the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of default 

under either of the following circumstances:

Page 13 of 18Bill Text - AB-278 Mortgages and deeds of trust: foreclosure.

4/16/2013http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120AB278



(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(d) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(e) This section applies only to mortgages or deeds of trust as described in Section 2924.15.

(f) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(g) This section shall become operative on January 1, 2018.

SEC. 16. Section 2924.12 is added to the Civil Code, to read:

2924.12. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, 

or 2924.17.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent has corrected and remedied the 

violation or violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an 

injunction based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, trustee, beneficiary, 

or authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, 

resulting from a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 

by that mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent where the violation was not 

corrected and remedied prior to the recordation of the trustee’s deed upon sale. If the court finds that the 

material violation was intentional or reckless, or resulted from willful misconduct by a mortgage servicer, 

mortgagee, trustee, beneficiary, or authorized agent, the court may award the borrower the greater of treble 

actual damages or statutory damages of fifty thousand dollars ($50,000).

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not be liable for any 

violation that it has corrected and remedied prior to the recordation of a trustee’s deed upon sale, or that has 

been corrected and remedied by third parties working on its behalf prior to the recordation of a trustee’s deed 

upon sale.

(d) A violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 by a person licensed 

by the Department of Corporations, Department of Financial Institutions, or Department of Real Estate shall be 

deemed to be a violation of that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.55, 

2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 committed by that third-party encumbrancer, that 

occurred prior to the sale of the subject property to the bona fide purchaser.
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(g) A signatory to a consent judgment entered in the case entitled United States of America et al. v. Bank of 

America Corporation et al., filed in the United States District Court for the District of Columbia, case number 

1:12-cv-00361 RMC, that is in compliance with the relevant terms of the Settlement Term Sheet of that 

consent judgment with respect to the borrower who brought an action pursuant to this section while the 

consent judgment is in effect shall have no liability for a violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 

2924.10, 2924.11, or 2924.17.

(h) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(i) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought pursuant 

to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the borrower 

obtained injunctive relief or was awarded damages pursuant to this section.

(j) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(k)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 17. Section 2924.12 is added to the Civil Code, to read:

2924.12. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.5, 2923.7, 2924.11, or 2924.17.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent has corrected and remedied the 

violation or violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an 

injunction based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, trustee, beneficiary, 

or authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, 

resulting from a material violation of Section 2923.5, 2923.7, 2924.11, or 2924.17 by that mortgage servicer, 

mortgagee, trustee, beneficiary, or authorized agent where the violation was not corrected and remedied prior 

to the recordation of the trustee’s deed upon sale. If the court finds that the material violation was intentional 

or reckless, or resulted from willful misconduct by a mortgage servicer, mortgagee, trustee, beneficiary, or 

authorized agent, the court may award the borrower the greater of treble actual damages or statutory damages 

of fifty thousand dollars ($50,000).

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not be liable for any 

violation that it has corrected and remedied prior to the recordation of the trustee’s deed upon sale, or that has 

been corrected and remedied by third parties working on its behalf prior to the recordation of the trustee’s deed 

upon sale.

(d) A violation of Section 2923.5, 2923.7, 2924.11, or 2924.17 by a person licensed by the Department of 

Corporations, Department of Financial Institutions, or Department of Real Estate shall be deemed to be a 

violation of that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.5, 

2923.7, 2924.11, or 2924.17 committed by that third-party encumbrancer, that occurred prior to the sale of 

the subject property to the bona fide purchaser.

(g) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(h) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought 

pursuant to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the 

borrower obtained injunctive relief or was awarded damages pursuant to this section.

Page 15 of 18Bill Text - AB-278 Mortgages and deeds of trust: foreclosure.

4/16/2013http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120AB278



(i) This section shall become operative on January 1, 2018.

SEC. 18. Section 2924.15 is added to the Civil Code, to read:

2924.15. (a) Unless otherwise provided, paragraph (5) of subdivision (a) of Section 2924, and Sections 2923.5, 

2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, and 2924.18 shall apply only to first lien mortgages or 

deeds of trust that are secured by owner-occupied residential real property containing no more than four 

dwelling units. For these purposes, “owner-occupied” means that the property is the principal residence of the 

borrower and is security for a loan made for personal, family, or household purposes.

(b)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 19. Section 2924.15 is added to the Civil Code, to read:

2924.15. (a) Unless otherwise provided, Sections 2923.5, 2923.7, and 2924.11 shall apply only to first lien 

mortgages or deeds of trust that are secured by owner-occupied residential real property containing no more 

than four dwelling units. For these purposes, “owner-occupied” means that the property is the principal 

residence of the borrower and is security for a loan made for personal, family, or household purposes.

(b) This section shall become operative on January 1, 2018.

SEC. 20. Section 2924.17 is added to the Civil Code, to read:

2924.17. (a) A declaration recorded pursuant to Section 2923.5 or, until January 1, 2018, pursuant to Section 

2923.55, a notice of default, notice of sale, assignment of a deed of trust, or substitution of trustee recorded by 

or on behalf of a mortgage servicer in connection with a foreclosure subject to the requirements of Section 

2924, or a declaration or affidavit filed in any court relative to a foreclosure proceeding shall be accurate and 

complete and supported by competent and reliable evidence.

(b) Before recording or filing any of the documents described in subdivision (a), a mortgage servicer shall 

ensure that it has reviewed competent and reliable evidence to substantiate the borrower’s default and the 

right to foreclose, including the borrower’s loan status and loan information.

(c) Until January 1, 2018, any mortgage servicer that engages in multiple and repeated uncorrected violations 

of subdivision (b) in recording documents or filing documents in any court relative to a foreclosure proceeding 

shall be liable for a civil penalty of up to seven thousand five hundred dollars ($7,500) per mortgage or deed of 

trust in an action brought by a government entity identified in Section 17204 of the Business and Professions 

Code, or in an administrative proceeding brought by the Department of Corporations, the Department of Real 

Estate, or the Department of Financial Institutions against a respective licensee, in addition to any other 

remedies available to these entities. This subdivision shall be inoperative on January 1, 2018.

SEC. 21. Section 2924.18 is added to the Civil Code, to read:

2924.18. (a) (1) If a borrower submits a complete application for a first lien loan modification offered by, or 

through, the borrower’s mortgage servicer, a mortgage servicer, trustee, mortgagee, beneficiary, or authorized 

agent shall not record a notice of default, notice of sale, or conduct a trustee’s sale while the complete first lien 

loan modification application is pending, and until the borrower has been provided with a written determination 

by the mortgage servicer regarding that borrower’s eligibility for the requested loan modification.

(2) If a foreclosure prevention alternative has been approved in writing prior to the recordation of a notice of 

default, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of 

default under either of the following circumstances:

(A) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(B) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.
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(3) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(A) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(B) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(b) This section shall apply only to a depository institution chartered under state or federal law, a person 

licensed pursuant to Division 9 (commencing with Section 22000) or Division 20 (commencing with Section 

50000) of the Financial Code, or a person licensed pursuant to Part 1 (commencing with Section 10000) of 

Division 4 of the Business and Professions Code, that, during its immediately preceding annual reporting period, 

as established with its primary regulator, foreclosed on 175 or fewer residential real properties, containing no 

more than four dwelling units, that are located in California.

(c) Within three months after the close of any calendar year or annual reporting period as established with its 

primary regulator during which an entity or person described in subdivision (b) exceeds the threshold of 175 

specified in subdivision (b), that entity shall notify its primary regulator, in a manner acceptable to its primary 

regulator, and any mortgagor or trustor who is delinquent on a residential mortgage loan serviced by that 

entity of the date on which that entity will be subject to Sections 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 

2924.11, and 2924.12, which date shall be the first day of the first month that is six months after the close of 

the calendar year or annual reporting period during which that entity exceeded the threshold.

(d) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(e) If a borrower has been approved in writing for a first lien loan modification or other foreclosure prevention 

alternative, and the servicing of the borrower’s loan is transferred or sold to another mortgage servicer, the 

subsequent mortgage servicer shall continue to honor any previously approved first lien loan modification or 

other foreclosure prevention alternative, in accordance with the provisions of the act that added this section.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 22. Section 2924.19 is added to the Civil Code, to read:

2924.19. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.5, 2924.17, or 2924.18.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, beneficiary, or authorized agent has corrected and remedied the violation or 

violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an injunction 

based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, beneficiary, or 

authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, resulting 

from a material violation of Section 2923.5, 2924.17, or 2924.18 by that mortgage servicer, mortgagee, 

beneficiary, or authorized agent where the violation was not corrected and remedied prior to the recordation of 

the trustee’s deed upon sale. If the court finds that the material violation was intentional or reckless, or 

resulted from willful misconduct by a mortgage servicer, mortgagee, beneficiary, or authorized agent, the court 

may award the borrower the greater of treble actual damages or statutory damages of fifty thousand dollars 

($50,000).

(c) A mortgage servicer, mortgagee, beneficiary, or authorized agent shall not be liable for any violation that it 

has corrected and remedied prior to the recordation of the trustee’s deed upon sale, or that has been corrected 

and remedied by third parties working on its behalf prior to the recordation of the trustee’s deed upon sale.
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(d) A violation of Section 2923.5, 2924.17, or 2917.18 by a person licensed by the Department of Corporations, 

the Department of Financial Institutions, or the Department of Real Estate shall be deemed to be a violation of 

that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.5, 

2924.17 or 2924.18, committed by that third-party encumbrancer, that occurred prior to the sale of the subject 

property to the bona fide purchaser.

(g) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(h) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought 

pursuant to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the 

borrower obtained injunctive relief or damages pursuant to this section.

(i) This section shall apply only to entities described in subdivision (b) of Section 2924.18.

(j)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 23. Section 2924.20 is added to the Civil Code, to read:

2924.20. Consistent with their general regulatory authority, and notwithstanding subdivisions (b) and (c) of 

Section 2924.18, the Department of Corporations, the Department of Financial Institutions, and the 

Department of Real Estate may adopt regulations applicable to any entity or person under their respective 

jurisdictions that are necessary to carry out the purposes of the act that added this section. A violation of the 

regulations adopted pursuant to this section shall only be enforceable by the regulatory agency.

SEC. 24. The provisions of this act are severable. If any provision of this act or its application is held invalid, 

that invalidity shall not affect other provisions or applications that can be given effect without the invalid 

provision or application.

SEC. 25.  No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California 

Constitution because the only costs that may be incurred by a local agency or school district will be incurred 

because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a 

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of 

a crime within the meaning of Section 6 of Article XIIIB of the California Constitution.
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SB-900 Mortgages and deeds of trust: foreclosure. (2011-2012)

Senate Bill No. 900

CHAPTER 87

An act to amend and add Sections 2923.5 and 2923.6 of, to amend and repeal 

Section 2924 of, to add Sections 2920.5, 2923.4, 2923.7, 2924.17, and 2924.20 to, 

to add and repeal Sections 2923.55, 2924.9, 2924.10, 2924.18, and 2924.19 of, and 

to add, repeal, and add Sections 2924.11, 2924.12, and 2924.15 of, the Civil Code, 

relating to mortgages. 

[ Approved by Governor July 11, 2012. Filed Secretary of State July 11, 2012. ] 

LEGISLATIVE COUNSEL'S DIGEST

SB 900, Leno. Mortgages and deeds of trust: foreclosure.

(1) Existing law, until January 1, 2013, requires a mortgagee, trustee, beneficiary, or authorized agent to 

contact the borrower prior to filing a notice of default to explore options for the borrower to avoid foreclosure, 

as specified. Existing law requires a notice of default or, in certain circumstances, a notice of sale, to include a 

declaration stating that the mortgagee, trustee, beneficiary, or authorized agent has contacted the borrower, 

has tried with due diligence to contact the borrower, or that no contact was required for a specified reason.

This bill would add mortgage servicers, as defined, to these provisions and would extend the operation of these 

provisions indefinitely, except that it would delete the requirement with respect to a notice of sale. The bill 

would, until January 1, 2018, additionally require the borrower, as defined, to be provided with specified 

information in writing prior to recordation of a notice of default and, in certain circumstances, within 5 business 

days after recordation. The bill would prohibit a mortgage servicer, mortgagee, trustee, beneficiary, or 

authorized agent from recording a notice of default or, until January 1, 2018, recording a notice of sale or 

conducting a trustee’s sale while a complete first lien loan modification application is pending, under specified 

conditions. The bill would, until January 1, 2018, establish additional procedures to be followed regarding a first 

lien loan modification application, the denial of an application, and a borrower’s right to appeal a denial.

(2) Existing law imposes various requirements that must be satisfied prior to exercising a power of sale under a 

mortgage or deed of trust, including, among other things, recording a notice of default and a notice of sale.

The bill would, until January 1, 2018, require a written notice to the borrower after the postponement of a 

foreclosure sale in order to advise the borrower of any new sale date and time, as specified. The bill would 

provide that an entity shall not record a notice of default or otherwise initiate the foreclosure process unless it 

is the holder of the beneficial interest under the deed of trust, the original or substituted trustee, or the 

designated agent of the holder of the beneficial interest, as specified.

The bill would prohibit recordation of a notice of default or a notice of sale or the conduct of a trustee’s sale if a 

foreclosure prevention alternative has been approved and certain conditions exist and would, until January 1, 

2018, require recordation of a rescission of those notices upon execution of a permanent foreclosure prevention 

alternative. The bill would until January 1, 2018, prohibit the collection of application fees and the collection of 

late fees while a foreclosure prevention alternative is being considered, if certain criteria are met, and would 

require a subsequent mortgage servicer to honor any previously approved foreclosure prevention alternative.
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The bill would authorize a borrower to seek an injunction and damages for violations of certain of the provisions 

described above, except as specified. The bill would authorize the greater of treble actual damages or $50,000 

in statutory damages if a violation of certain provisions is found to be intentional or reckless or resulted from 

willful misconduct, as specified. The bill would authorize the awarding of attorneys’ fees for prevailing 

borrowers, as specified. Violations of these provisions by licensees of the Department of Corporations, the 

Department of Financial Institutions, and the Department of Real Estate would also be violations of those 

respective licensing laws. Because a violation of certain of those licensing laws is a crime, the bill would impose 

a state-mandated local program.

The bill would provide that the requirements imposed on mortgage servicers, and mortgagees, trustees, 

beneficiaries, and authorized agents, described above are applicable only to mortgages or deeds of trust 

secured by residential real property not exceeding 4 dwelling units that is owner-occupied, as defined, and, 

until January 1, 2018, only to those entities who conduct more than 175 foreclosure sales per year or annual 

reporting period, except as specified.

The bill would require, upon request from a borrower who requests a foreclosure prevention alternative, a 

mortgage servicer who conducts more than 175 foreclosure sales per year or annual reporting period to 

establish a single point of contact and provide the borrower with one or more direct means of communication 

with the single point of contact. The bill would specify various responsibilities of the single point of contact. The 

bill would define single point of contact for these purposes.

(3) Existing law prescribes documents that may be recorded or filed in court.

This bill would require that a specified declaration, notice of default, notice of sale, deed of trust, assignment of 

a deed of trust, substitution of trustee, or declaration or affidavit filed in any court relative to a foreclosure 

proceeding or recorded by or on behalf of a mortgage servicer shall be accurate and complete and supported by 

competent and reliable evidence. The bill would require that, before recording or filing any of those documents, 

a mortgage servicer shall ensure that it has reviewed competent and reliable evidence to substantiate the 

borrower’s default and the right to foreclose, including the borrower’s loan status and loan information. The bill 

would, until January 1, 2018, provide that any mortgage servicer that engages in multiple and repeated 

violations of these requirements shall be liable for a civil penalty of up to $7,500 per mortgage or deed of trust, 

in an action brought by specified state and local government entities, and would also authorize administrative 

enforcement against licensees of the Department of Corporations, the Department of Financial Institutions, and 

the Department of Real Estate.

The bill would authorize the Department of Corporations, the Department of Financial Institutions, and the 

Department of Real Estate to adopt regulations applicable to persons and entities under their respective 

jurisdictions for purposes of the provisions described above. The bill would provide that a violation of those 

regulations would be enforceable only by the regulating agency.

(4) The bill would state findings and declarations of the Legislature in relation to foreclosures in the state 

generally, and would state the purposes of the bill.

(5) The California Constitution requires the state to reimburse local agencies and school districts for certain 

costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) California is still reeling from the economic impacts of a wave of residential property foreclosures that began 

in 2007. From 2007 to 2011 alone, there were over 900,000 completed foreclosure sales. In 2011, 38 of the 

top 100 hardest hit ZIP Codes in the nation were in California, and the current wave of foreclosures continues 

apace. All of this foreclosure activity has adversely affected property values and resulted in less money for 

schools, public safety, and other public services. In addition, according to the Urban Institute, every foreclosure 

imposes significant costs on local governments, including an estimated nineteen thousand two hundred twenty-

nine dollars ($19,229) in local government costs. And the foreclosure crisis is not over; there remain more than 

two million “underwater” mortgages in California.
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(b) It is essential to the economic health of this state to mitigate the negative effects on the state and local 

economies and the housing market that are the result of continued foreclosures by modifying the foreclosure 

process to ensure that borrowers who may qualify for a foreclosure alternative are considered for, and have a 

meaningful opportunity to obtain, available loss mitigation options. These changes to the state’s foreclosure 

process are essential to ensure that the current crisis is not worsened by unnecessarily adding foreclosed 

properties to the market when an alternative to foreclosure may be available. Avoiding foreclosure, where 

possible, will help stabilize the state’s housing market and avoid the substantial, corresponding negative effects 

of foreclosures on families, communities, and the state and local economy.

(c) This act is necessary to provide stability to California’s statewide and regional economies and housing 

market by facilitating opportunities for borrowers to pursue loss mitigation options.

SEC. 2. Section 2920.5 is added to the Civil Code, to read:

2920.5. For purposes of this article, the following definitions apply:

(a) “Mortgage servicer” means a person or entity who directly services a loan, or who is responsible for 

interacting with the borrower, managing the loan account on a daily basis including collecting and crediting 

periodic loan payments, managing any escrow account, or enforcing the note and security instrument, either as 

the current owner of the promissory note or as the current owner’s authorized agent. “Mortgage servicer” also 

means a subservicing agent to a master servicer by contract. “Mortgage servicer” shall not include a trustee, or 

a trustee’s authorized agent, acting under a power of sale pursuant to a deed of trust.

(b) “Foreclosure prevention alternative” means a first lien loan modification or another available loss mitigation 

option.

(c) (1) Unless otherwise provided and for purposes of Sections 2923.4, 2923.5, 2923.55, 2923.6, 2923.7, 

2924.9, 2924.10, 2924.11, 2924.18, and 2924.19, “borrower” means any natural person who is a mortgagor or 

trustor and who is potentially eligible for any federal, state, or proprietary foreclosure prevention alternative 

program offered by, or through, his or her mortgage servicer.

(2) For purposes of the sections listed in paragraph (1), “borrower” shall not include any of the following:

(A) An individual who has surrendered the secured property as evidenced by either a letter confirming the 

surrender or delivery of the keys to the property to the mortgagee, trustee, beneficiary, or authorized agent.

(B) An individual who has contracted with an organization, person, or entity whose primary business is advising 

people who have decided to leave their homes on how to extend the foreclosure process and avoid their 

contractual obligations to mortgagees or beneficiaries.

(C) An individual who has filed a case under Chapter 7, 11, 12, or 13 of Title 11 of the United States Code and 

the bankruptcy court has not entered an order closing or dismissing the bankruptcy case, or granting relief 

from a stay of foreclosure.

(d) “First lien” means the most senior mortgage or deed of trust on the property that is the subject of the 

notice of default or notice of sale.

SEC. 3. Section 2923.4 is added to the Civil Code, to read:

2923.4. (a) The purpose of the act that added this section is to ensure that, as part of the nonjudicial foreclosure 

process, borrowers are considered for, and have a meaningful opportunity to obtain, available loss mitigation 

options, if any, offered by or through the borrower’s mortgage servicer, such as loan modifications or other 

alternatives to foreclosure. Nothing in the act that added this section, however, shall be interpreted to require a 

particular result of that process.

(b) Nothing in this article obviates or supersedes the obligations of the signatories to the consent judgment 

entered in the case entitled United States of America et al. v. Bank of America Corporation et al., filed in the 

United States District Court for the District of Columbia, case number 1:12-cv-00361 RMC.

SEC. 4. Section 2923.5 of the Civil Code is amended to read:
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2923.5. (a) (1) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a 

notice of default pursuant to Section 2924 until both of the following:

(A) Either 30 days after initial contact is made as required by paragraph (2) or 30 days after satisfying the due 

diligence requirements as described in subdivision (e).

(B) The mortgage servicer complies with paragraph (1) of subdivision (a) of Section 2924.18, if the borrower 

has provided a complete application as defined in subdivision (d) of Section 2924.18.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 

borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(b) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(c) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(d) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other advisor to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (a). Any loan modification or 

workout plan offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(e) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted 

a borrower as required by paragraph (2) of subdivision (a) provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by telephone 

at least three times at different hours and on different days. Telephone calls shall be made to the primary 

telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.

(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.
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(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) This section shall apply only to entities described in subdivision (b) of Section 2924.18.

(h) This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 5. Section 2923.5 is added to the Civil Code, to read:

2923.5. (a) (1) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a 

notice of default pursuant to Section 2924 until both of the following:

(A) Either 30 days after initial contact is made as required by paragraph (2) or 30 days after satisfying the due 

diligence requirements as described in subdivision (e).

(B) The mortgage servicer complies with subdivision (a) of Section 2924.11, if the borrower has provided a 

complete application as defined in subdivision (f) of Section 2924.11.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 

borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(b) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(c) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(d) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other advisor to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (a). Any loan modification or 

workout plan offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(e) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted 

a borrower as required by paragraph (2) of subdivision (a) provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by telephone 

at least three times at different hours and on different days. Telephone calls shall be made to the primary 

telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.
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(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.

(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) This section shall become operative on January 1, 2018.

SEC. 6. Section 2923.55 is added to the Civil Code, to read:

2923.55. (a) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent may not record a notice 

of default pursuant to Section 2924 until all of the following:

(1) The mortgage servicer has satisfied the requirements of paragraph (1) of subdivision (b).

(2) Either 30 days after initial contact is made as required by paragraph (2) of subdivision (b) or 30 days after 

satisfying the due diligence requirements as described in subdivision (f).

(3) The mortgage servicer complies with subdivision (c) of Section 2923.6, if the borrower has provided a 

complete application as defined in subdivision (h) of Section 2923.6.

(b) (1) As specified in subdivision (a), a mortgage servicer shall send the following information in writing to the 

borrower:

(A) A statement that if the borrower is a servicemember or a dependent of a servicemember, he or she may be 

entitled to certain protections under the federal Servicemembers Civil Relief Act (50 U.S.C. Sec. 501 et seq.) 

regarding the servicemember’s interest rate and the risk of foreclosure, and counseling for covered 

servicemembers that is available at agencies such as Military OneSource and Armed Forces Legal Assistance.

(B) A statement that the borrower may request the following:

(i) A copy of the borrower’s promissory note or other evidence of indebtedness.

(ii) A copy of the borrower’s deed of trust or mortgage.

(iii) A copy of any assignment, if applicable, of the borrower’s mortgage or deed of trust required to 

demonstrate the right of the mortgage servicer to foreclose.

(iv) A copy of the borrower’s payment history since the borrower was last less than 60 days past due.

(2) A mortgage servicer shall contact the borrower in person or by telephone in order to assess the borrower’s 

financial situation and explore options for the borrower to avoid foreclosure. During the initial contact, the 

mortgage servicer shall advise the borrower that he or she has the right to request a subsequent meeting and, 

if requested, the mortgage servicer shall schedule the meeting to occur within 14 days. The assessment of the 
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borrower’s financial situation and discussion of options may occur during the first contact, or at the subsequent 

meeting scheduled for that purpose. In either case, the borrower shall be provided the toll-free telephone 

number made available by the United States Department of Housing and Urban Development (HUD) to find a 

HUD-certified housing counseling agency. Any meeting may occur telephonically.

(c) A notice of default recorded pursuant to Section 2924 shall include a declaration that the mortgage servicer 

has contacted the borrower, has tried with due diligence to contact the borrower as required by this section, or 

that no contact was required because the individual did not meet the definition of “borrower” pursuant to 

subdivision (c) of Section 2920.5.

(d) A mortgage servicer’s loss mitigation personnel may participate by telephone during any contact required 

by this section.

(e) A borrower may designate, with consent given in writing, a HUD-certified housing counseling agency, 

attorney, or other advisor to discuss with the mortgage servicer, on the borrower’s behalf, the borrower’s 

financial situation and options for the borrower to avoid foreclosure. That contact made at the direction of the 

borrower shall satisfy the contact requirements of paragraph (2) of subdivision (b). Any foreclosure prevention 

alternative offered at the meeting by the mortgage servicer is subject to approval by the borrower.

(f) A notice of default may be recorded pursuant to Section 2924 when a mortgage servicer has not contacted a 

borrower as required by paragraph (2) of subdivision (b), provided that the failure to contact the borrower 

occurred despite the due diligence of the mortgage servicer. For purposes of this section, “due diligence” shall 

require and mean all of the following:

(1) A mortgage servicer shall first attempt to contact a borrower by sending a first-class letter that includes the 

toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(2) (A) After the letter has been sent, the mortgage servicer shall attempt to contact the borrower by 

telephone at least three times at different hours and on different days. Telephone calls shall be made to the 

primary telephone number on file.

(B) A mortgage servicer may attempt to contact a borrower using an automated system to dial borrowers, 

provided that, if the telephone call is answered, the call is connected to a live representative of the mortgage 

servicer.

(C) A mortgage servicer satisfies the telephone contact requirements of this paragraph if it determines, after 

attempting contact pursuant to this paragraph, that the borrower’s primary telephone number and secondary 

telephone number or numbers on file, if any, have been disconnected.

(3) If the borrower does not respond within two weeks after the telephone call requirements of paragraph (2) 

have been satisfied, the mortgage servicer shall then send a certified letter, with return receipt requested, that 

includes the toll-free telephone number made available by HUD to find a HUD-certified housing counseling 

agency.

(4) The mortgage servicer shall provide a means for the borrower to contact it in a timely manner, including a 

toll-free telephone number that will provide access to a live representative during business hours.

(5) The mortgage servicer has posted a prominent link on the homepage of its Internet Web site, if any, to the 

following information:

(A) Options that may be available to borrowers who are unable to afford their mortgage payments and who 

wish to avoid foreclosure, and instructions to borrowers advising them on steps to take to explore those 

options.

(B) A list of financial documents borrowers should collect and be prepared to present to the mortgage servicer 

when discussing options for avoiding foreclosure.

(C) A toll-free telephone number for borrowers who wish to discuss options for avoiding foreclosure with their 

mortgage servicer.

(D) The toll-free telephone number made available by HUD to find a HUD-certified housing counseling agency.

(g) This section shall not apply to entities described in subdivision (b) of Section 2924.18.
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(h) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(i)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 7. Section 2923.6 of the Civil Code is amended to read:

2923.6. (a) The Legislature finds and declares that any duty that mortgage servicers may have to maximize net 

present value under their pooling and servicing agreements is owed to all parties in a loan pool, or to all 

investors under a pooling and servicing agreement, not to any particular party in the loan pool or investor 

under a pooling and servicing agreement, and that a mortgage servicer acts in the best interests of all parties 

to the loan pool or investors in the pooling and servicing agreement if it agrees to or implements a loan 

modification or workout plan for which both of the following apply:

(1) The loan is in payment default, or payment default is reasonably foreseeable.

(2) Anticipated recovery under the loan modification or workout plan exceeds the anticipated recovery through 

foreclosure on a net present value basis.

(b) It is the intent of the Legislature that the mortgage servicer offer the borrower a loan modification or 

workout plan if such a modification or plan is consistent with its contractual or other authority.

(c) If a borrower submits a complete application for a first lien loan modification offered by, or through, the 

borrower’s mortgage servicer, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall 

not record a notice of default or notice of sale, or conduct a trustee’s sale, while the complete first lien loan 

modification application is pending. A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent 

shall not record a notice of default or notice of sale or conduct a trustee’s sale until any of the following occurs:

(1) The mortgage servicer makes a written determination that the borrower is not eligible for a first lien loan 

modification, and any appeal period pursuant to subdivision (d) has expired.

(2) The borrower does not accept an offered first lien loan modification within 14 days of the offer.

(3) The borrower accepts a written first lien loan modification, but defaults on, or otherwise breaches the 

borrower’s obligations under, the first lien loan modification.

(d) If the borrower’s application for a first lien loan modification is denied, the borrower shall have at least 30 

days from the date of the written denial to appeal the denial and to provide evidence that the mortgage 

servicer’s determination was in error.

(e) If the borrower’s application for a first lien loan modification is denied, the mortgage servicer, mortgagee, 

trustee, beneficiary, or authorized agent shall not record a notice of default or, if a notice of default has already 

been recorded, record a notice of sale or conduct a trustee’s sale until the later of:

(1) Thirty-one days after the borrower is notified in writing of the denial.

(2) If the borrower appeals the denial pursuant to subdivision (d), the later of 15 days after the denial of the 

appeal or 14 days after a first lien loan modification is offered after appeal but declined by the borrower, or, if a 

first lien loan modification is offered and accepted after appeal, the date on which the borrower fails to timely 

submit the first payment or otherwise breaches the terms of the offer.

(f) Following the denial of a first lien loan modification application, the mortgage servicer shall send a written 

notice to the borrower identifying the reasons for denial, including the following:

(1) The amount of time from the date of the denial letter in which the borrower may request an appeal of the 

denial of the first lien loan modification and instructions regarding how to appeal the denial.

(2) If the denial was based on investor disallowance, the specific reasons for the investor disallowance.

(3) If the denial is the result of a net present value calculation, the monthly gross income and property value 

used to calculate the net present value and a statement that the borrower may obtain all of the inputs used in 

the net present value calculation upon written request to the mortgage servicer.
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(4) If applicable, a finding that the borrower was previously offered a first lien loan modification and failed to 

successfully make payments under the terms of the modified loan.

(5) If applicable, a description of other foreclosure prevention alternatives for which the borrower may be 

eligible, and a list of the steps the borrower must take in order to be considered for those options. If the 

mortgage servicer has already approved the borrower for another foreclosure prevention alternative, 

information necessary to complete the foreclosure prevention alternative.

(g) In order to minimize the risk of borrowers submitting multiple applications for first lien loan modifications 

for the purpose of delay, the mortgage servicer shall not be obligated to evaluate applications from borrowers 

who have already been evaluated or afforded a fair opportunity to be evaluated for a first lien loan modification 

prior to January 1, 2013, or who have been evaluated or afforded a fair opportunity to be evaluated consistent 

with the requirements of this section, unless there has been a material change in the borrower’s financial 

circumstances since the date of the borrower’s previous application and that change is documented by the 

borrower and submitted to the mortgage servicer.

(h) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(i) Subdivisions (c) to (h), inclusive, shall not apply to entities described in subdivision (b) of Section 2924.18.

(j) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(k)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 8. Section 2923.6 is added to the Civil Code, to read:

2923.6. (a) The Legislature finds and declares that any duty mortgage servicers may have to maximize net 

present value under their pooling and servicing agreements is owed to all parties in a loan pool, or to all 

investors under a pooling and servicing agreement, not to any particular party in the loan pool or investor 

under a pooling and servicing agreement, and that a mortgage servicer acts in the best interests of all parties 

to the loan pool or investors in the pooling and servicing agreement if it agrees to or implements a loan 

modification or workout plan for which both of the following apply:

(1) The loan is in payment default, or payment default is reasonably foreseeable.

(2) Anticipated recovery under the loan modification or workout plan exceeds the anticipated recovery through 

foreclosure on a net present value basis.

(b) It is the intent of the Legislature that the mortgage servicer offer the borrower a loan modification or 

workout plan if such a modification or plan is consistent with its contractual or other authority.

(c) This section shall become operative on January 1, 2018.

SEC. 9. Section 2923.7 is added to the Civil Code, to read:

2923.7. (a) Upon request from a borrower who requests a foreclosure prevention alternative, the mortgage 

servicer shall promptly establish a single point of contact and provide to the borrower one or more direct means 

of communication with the single point of contact.

(b) The single point of contact shall be responsible for doing all of the following:

(1) Communicating the process by which a borrower may apply for an available foreclosure prevention 

alternative and the deadline for any required submissions to be considered for these options.

(2) Coordinating receipt of all documents associated with available foreclosure prevention alternatives and 

notifying the borrower of any missing documents necessary to complete the application.

(3) Having access to current information and personnel sufficient to timely, accurately, and adequately inform 

the borrower of the current status of the foreclosure prevention alternative.

Page 9 of 18Bill Text - SB-900 Mortgages and deeds of trust: foreclosure.

4/16/2013http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120SB900



(4) Ensuring that a borrower is considered for all foreclosure prevention alternatives offered by, or through, the 

mortgage servicer, if any.

(5) Having access to individuals with the ability and authority to stop foreclosure proceedings when necessary.

(c) The single point of contact shall remain assigned to the borrower’s account until the mortgage servicer 

determines that all loss mitigation options offered by, or through, the mortgage servicer have been exhausted 

or the borrower’s account becomes current.

(d) The mortgage servicer shall ensure that a single point of contact refers and transfers a borrower to an 

appropriate supervisor upon request of the borrower, if the single point of contact has a supervisor.

(e) For purposes of this section, “single point of contact” means an individual or team of personnel each of 

whom has the ability and authority to perform the responsibilities described in subdivisions (b) to (d), inclusive. 

The mortgage servicer shall ensure that each member of the team is knowledgeable about the borrower’s 

situation and current status in the alternatives to foreclosure process.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g) (1) This section shall not apply to a depository institution chartered under state or federal law, a person 

licensed pursuant to Division 9 (commencing with Section 22000) or Division 20 (commencing with Section 

50000) of the Financial Code, or a person licensed pursuant to Part 1 (commencing with Section 10000) of 

Division 4 of the Business and Professions Code, that, during its immediately preceding annual reporting period, 

as established with its primary regulator, foreclosed on 175 or fewer residential real properties, containing no 

more than four dwelling units, that are located in California.

(2) Within three months after the close of any calendar year or annual reporting period as established with its 

primary regulator during which an entity or person described in paragraph (1) exceeds the threshold of 175 

specified in paragraph (1), that entity shall notify its primary regulator, in a manner acceptable to its primary 

regulator, and any mortgagor or trustor who is delinquent on a residential mortgage loan serviced by that 

entity of the date on which that entity will be subject to this section, which date shall be the first day of the first 

month that is six months after the close of the calendar year or annual reporting period during which that 

entity exceeded the threshold.

SEC. 10. Section 2924 of the Civil Code, as amended by Section 1 of Chapter 180 of the Statutes of 2010, is 

amended to read:

2924. (a) Every transfer of an interest in property, other than in trust, made only as a security for the 

performance of another act, is to be deemed a mortgage, except when in the case of personal property it is 

accompanied by actual change of possession, in which case it is to be deemed a pledge. Where, by a mortgage 

created after July 27, 1917, of any estate in real property, other than an estate at will or for years, less than 

two, or in any transfer in trust made after July 27, 1917, of a like estate to secure the performance of an 

obligation, a power of sale is conferred upon the mortgagee, trustee, or any other person, to be exercised after 

a breach of the obligation for which that mortgage or transfer is a security, the power shall not be exercised 

except where the mortgage or transfer is made pursuant to an order, judgment, or decree of a court of record, 

or to secure the payment of bonds or other evidences of indebtedness authorized or permitted to be issued by 

the Commissioner of Corporations, or is made by a public utility subject to the provisions of the Public Utilities 

Act, until all of the following apply:

(1) The trustee, mortgagee, or beneficiary, or any of their authorized agents shall first file for record, in the 

office of the recorder of each county wherein the mortgaged or trust property or some part or parcel thereof is 

situated, a notice of default. That notice of default shall include all of the following:

(A) A statement identifying the mortgage or deed of trust by stating the name or names of the trustor or 

trustors and giving the book and page, or instrument number, if applicable, where the mortgage or deed of 

trust is recorded or a description of the mortgaged or trust property.

(B) A statement that a breach of the obligation for which the mortgage or transfer in trust is security has 

occurred.
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(C) A statement setting forth the nature of each breach actually known to the beneficiary and of his or her 

election to sell or cause to be sold the property to satisfy that obligation and any other obligation secured by 

the deed of trust or mortgage that is in default.

(D) If the default is curable pursuant to Section 2924c, the statement specified in paragraph (1) of subdivision 

(b) of Section 2924c.

(2) Not less than three months shall elapse from the filing of the notice of default.

(3) Except as provided in paragraph (4), after the lapse of the three months described in paragraph (2), the 

mortgagee, trustee, or other person authorized to take the sale shall give notice of sale, stating the time and 

place thereof, in the manner and for a time not less than that set forth in Section 2924f.

(4) Notwithstanding paragraph (3), the mortgagee, trustee, or other person authorized to take sale may record 

a notice of sale pursuant to Section 2924f up to five days before the lapse of the three-month period described 

in paragraph (2), provided that the date of sale is no earlier than three months and 20 days after the recording 

of the notice of default.

(5) Until January 1, 2018, whenever a sale is postponed for a period of at least 10 business days pursuant to 

Section 2924g, a mortgagee, beneficiary, or authorized agent shall provide written notice to a borrower 

regarding the new sale date and time, within five business days following the postponement. Information 

provided pursuant to this paragraph shall not constitute the public declaration required by subdivision (d) of 

Section 2924g. Failure to comply with this paragraph shall not invalidate any sale that would otherwise be valid 

under Section 2924f. This paragraph shall be inoperative on January 1, 2018.

(6) No entity shall record or cause a notice of default to be recorded or otherwise initiate the foreclosure 

process unless it is the holder of the beneficial interest under the mortgage or deed of trust, the original trustee 

or the substituted trustee under the deed of trust, or the designated agent of the holder of the beneficial 

interest. No agent of the holder of the beneficial interest under the mortgage or deed of trust, original trustee 

or substituted trustee under the deed of trust may record a notice of default or otherwise commence the 

foreclosure process except when acting within the scope of authority designated by the holder of the beneficial 

interest.

(b) In performing acts required by this article, the trustee shall incur no liability for any good faith error 

resulting from reliance on information provided in good faith by the beneficiary regarding the nature and the 

amount of the default under the secured obligation, deed of trust, or mortgage. In performing the acts required 

by this article, a trustee shall not be subject to Title 1.6c (commencing with Section 1788) of Part 4.

(c) A recital in the deed executed pursuant to the power of sale of compliance with all requirements of law 

regarding the mailing of copies of notices or the publication of a copy of the notice of default or the personal 

delivery of the copy of the notice of default or the posting of copies of the notice of sale or the publication of a 

copy thereof shall constitute prima facie evidence of compliance with these requirements and conclusive 

evidence thereof in favor of bona fide purchasers and encumbrancers for value and without notice.

(d) All of the following shall constitute privileged communications pursuant to Section 47:

(1) The mailing, publication, and delivery of notices as required by this section.

(2) Performance of the procedures set forth in this article.

(3) Performance of the functions and procedures set forth in this article if those functions and procedures are 

necessary to carry out the duties described in Sections 729.040, 729.050, and 729.080 of the Code of Civil 

Procedure.

(e) There is a rebuttable presumption that the beneficiary actually knew of all unpaid loan payments on the 

obligation owed to the beneficiary and secured by the deed of trust or mortgage subject to the notice of 

default. However, the failure to include an actually known default shall not invalidate the notice of sale and the 

beneficiary shall not be precluded from asserting a claim to this omitted default or defaults in a separate notice 

of default.

SEC. 11. Section 2924 of the Civil Code, as amended by Section 2 of Chapter 180 of the Statutes of 2010, is 

repealed.
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SEC. 12. Section 2924.9 is added to the Civil Code, to read:

2924.9. (a) Unless a borrower has previously exhausted the first lien loan modification process offered by, or 

through, his or her mortgage servicer described in Section 2923.6, within five business days after recording a 

notice of default pursuant to Section 2924, a mortgage servicer that offers one or more foreclosure prevention 

alternatives shall send a written communication to the borrower that includes all of the following information:

(1) That the borrower may be evaluated for a foreclosure prevention alternative or, if applicable, foreclosure 

prevention alternatives.

(2) Whether an application is required to be submitted by the borrower in order to be considered for a 

foreclosure prevention alternative.

(3) The means and process by which a borrower may obtain an application for a foreclosure prevention 

alternative.

(b) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(c) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(d)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 13. Section 2924.10 is added to the Civil Code, to read:

2924.10. (a) When a borrower submits a complete first lien modification application or any document in 

connection with a first lien modification application, the mortgage servicer shall provide written 

acknowledgment of the receipt of the documentation within five business days of receipt. In its initial 

acknowledgment of receipt of the loan modification application, the mortgage servicer shall include the 

following information:

(1) A description of the loan modification process, including an estimate of when a decision on the loan 

modification will be made after a complete application has been submitted by the borrower and the length of 

time the borrower will have to consider an offer of a loan modification or other foreclosure prevention 

alternative.

(2) Any deadlines, including deadlines to submit missing documentation, that would affect the processing of a 

first lien loan modification application.

(3) Any expiration dates for submitted documents.

(4) Any deficiency in the borrower’s first lien loan modification application.

(b) For purposes of this section, a borrower’s first lien loan modification application shall be deemed to be 

“complete” when a borrower has supplied the mortgage servicer with all documents required by the mortgage 

servicer within the reasonable timeframes specified by the mortgage servicer.

(c) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(d) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(e)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 14. Section 2924.11 is added to the Civil Code, to read:

2924.11. (a) If a foreclosure prevention alternative is approved in writing prior to the recordation of a notice of 

default, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of 

default under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.
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(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(b) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(c) When a borrower accepts an offered first lien loan modification or other foreclosure prevention alternative, 

the mortgage servicer shall provide the borrower with a copy of the fully executed loan modification agreement 

or agreement evidencing the foreclosure prevention alternative following receipt of the executed copy from the 

borrower.

(d) A mortgagee, beneficiary, or authorized agent shall record a rescission of a notice of default or cancel a 

pending trustee’s sale, if applicable, upon the borrower executing a permanent foreclosure prevention 

alternative. In the case of a short sale, the rescission or cancellation of the pending trustee’s sale shall occur 

when the short sale has been approved by all parties and proof of funds or financing has been provided to the 

mortgagee, beneficiary, or authorized agent.

(e) The mortgage servicer shall not charge any application, processing, or other fee for a first lien loan 

modification or other foreclosure prevention alternative.

(f) The mortgage servicer shall not collect any late fees for periods during which a complete first lien loan 

modification application is under consideration or a denial is being appealed, the borrower is making timely 

modification payments, or a foreclosure prevention alternative is being evaluated or exercised.

(g) If a borrower has been approved in writing for a first lien loan modification or other foreclosure prevention 

alternative, and the servicing of that borrower’s loan is transferred or sold to another mortgage servicer, the 

subsequent mortgage servicer shall continue to honor any previously approved first lien loan modification or 

other foreclosure prevention alternative, in accordance with the provisions of the act that added this section.

(h) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(i) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(j)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 15. Section 2924.11 is added to the Civil Code, to read:

2924.11. (a) If a borrower submits a complete application for a foreclosure prevention alternative offered by, or 

through, the borrower’s mortgage servicer, a mortgage servicer, trustee, mortgagee, beneficiary, or authorized 

agent shall not record a notice of sale or conduct a trustee’s sale while the complete foreclosure prevention 

alternative application is pending, and until the borrower has been provided with a written determination by the 

mortgage servicer regarding that borrower’s eligibility for the requested foreclosure prevention alternative.

(b) Following the denial of a first lien loan modification application, the mortgage servicer shall send a written 

notice to the borrower identifying with specificity the reasons for the denial and shall include a statement that 

the borrower may obtain additional documentation supporting the denial decision upon written request to the 

mortgage servicer.

(c) If a foreclosure prevention alternative is approved in writing prior to the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of default 

under either of the following circumstances:
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(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(d) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(1) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(2) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(e) This section applies only to mortgages or deeds of trust as described in Section 2924.15.

(f) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(g) This section shall become operative on January 1, 2018.

SEC. 16. Section 2924.12 is added to the Civil Code, to read:

2924.12. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, 

or 2924.17.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent has corrected and remedied the 

violation or violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an 

injunction based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, trustee, beneficiary, 

or authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, 

resulting from a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 

by that mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent where the violation was not 

corrected and remedied prior to the recordation of the trustee’s deed upon sale. If the court finds that the 

material violation was intentional or reckless, or resulted from willful misconduct by a mortgage servicer, 

mortgagee, trustee, beneficiary, or authorized agent, the court may award the borrower the greater of treble 

actual damages or statutory damages of fifty thousand dollars ($50,000).

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not be liable for any 

violation that it has corrected and remedied prior to the recordation of a trustee’s deed upon sale, or that has 

been corrected and remedied by third parties working on its behalf prior to the recordation of a trustee’s deed 

upon sale.

(d) A violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 by a person licensed 

by the Department of Corporations, Department of Financial Institutions, or Department of Real Estate shall be 

deemed to be a violation of that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.55, 

2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17 committed by that third-party encumbrancer, that 

occurred prior to the sale of the subject property to the bona fide purchaser.
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(g) A signatory to a consent judgment entered in the case entitled United States of America et al. v. Bank of 

America Corporation et al., filed in the United States District Court for the District of Columbia, case number 

1:12-cv-00361 RMC, that is in compliance with the relevant terms of the Settlement Term Sheet of that 

consent judgment with respect to the borrower who brought an action pursuant to this section while the 

consent judgment is in effect shall have no liability for a violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 

2924.10, 2924.11, or 2924.17.

(h) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(i) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought pursuant 

to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the borrower 

obtained injunctive relief or was awarded damages pursuant to this section.

(j) This section shall not apply to entities described in subdivision (b) of Section 2924.18.

(k)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 17. Section 2924.12 is added to the Civil Code, to read:

2924.12. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.5, 2923.7, 2924.11, or 2924.17.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent has corrected and remedied the 

violation or violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an 

injunction based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, trustee, beneficiary, 

or authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, 

resulting from a material violation of Section 2923.5, 2923.7, 2924.11, or 2924.17 by that mortgage servicer, 

mortgagee, trustee, beneficiary, or authorized agent where the violation was not corrected and remedied prior 

to the recordation of the trustee’s deed upon sale. If the court finds that the material violation was intentional 

or reckless, or resulted from willful misconduct by a mortgage servicer, mortgagee, trustee, beneficiary, or 

authorized agent, the court may award the borrower the greater of treble actual damages or statutory damages 

of fifty thousand dollars ($50,000).

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not be liable for any 

violation that it has corrected and remedied prior to the recordation of the trustee’s deed upon sale, or that has 

been corrected and remedied by third parties working on its behalf prior to the recordation of the trustee’s deed 

upon sale.

(d) A violation of Section 2923.5, 2923.7, 2924.11, or 2924.17 by a person licensed by the Department of 

Corporations, Department of Financial Institutions, or Department of Real Estate shall be deemed to be a 

violation of that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.5, 

2923.7, 2924.11, or 2924.17 committed by that third-party encumbrancer, that occurred prior to the sale of 

the subject property to the bona fide purchaser.

(g) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(h) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought 

pursuant to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the 

borrower obtained injunctive relief or was awarded damages pursuant to this section.
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(i) This section shall become operative on January 1, 2018.

SEC. 18. Section 2924.15 is added to the Civil Code, to read:

2924.15. (a) Unless otherwise provided, paragraph (5) of subdivision (a) of Section 2924, and Sections 2923.5, 

2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, and 2924.18 shall apply only to first lien mortgages or 

deeds of trust that are secured by owner-occupied residential real property containing no more than four 

dwelling units. For these purposes, “owner-occupied” means that the property is the principal residence of the 

borrower and is security for a loan made for personal, family, or household purposes.

(b)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 19. Section 2924.15 is added to the Civil Code, to read:

2924.15. (a) Unless otherwise provided, Sections 2923.5, 2923.7, and 2924.11 shall apply only to first lien 

mortgages or deeds of trust that are secured by owner-occupied residential real property containing no more 

than four dwelling units. For these purposes, “owner-occupied” means that the property is the principal 

residence of the borrower and is security for a loan made for personal, family, or household purposes.

(b) This section shall become operative on January 1, 2018.

SEC. 20. Section 2924.17 is added to the Civil Code, to read:

2924.17. (a) A declaration recorded pursuant to Section 2923.5 or, until January 1, 2018, pursuant to Section 

2923.55, a notice of default, notice of sale, assignment of a deed of trust, or substitution of trustee recorded by 

or on behalf of a mortgage servicer in connection with a foreclosure subject to the requirements of Section 

2924, or a declaration or affidavit filed in any court relative to a foreclosure proceeding shall be accurate and 

complete and supported by competent and reliable evidence.

(b) Before recording or filing any of the documents described in subdivision (a), a mortgage servicer shall 

ensure that it has reviewed competent and reliable evidence to substantiate the borrower’s default and the 

right to foreclose, including the borrower’s loan status and loan information.

(c) Until January 1, 2018, any mortgage servicer that engages in multiple and repeated uncorrected violations 

of subdivision (b) in recording documents or filing documents in any court relative to a foreclosure proceeding 

shall be liable for a civil penalty of up to seven thousand five hundred dollars ($7,500) per mortgage or deed of 

trust in an action brought by a government entity identified in Section 17204 of the Business and Professions 

Code, or in an administrative proceeding brought by the Department of Corporations, the Department of Real 

Estate, or the Department of Financial Institutions against a respective licensee, in addition to any other 

remedies available to these entities. This subdivision shall be inoperative on January 1, 2018.

SEC. 21. Section 2924.18 is added to the Civil Code, to read:

2924.18. (a) (1) If a borrower submits a complete application for a first lien loan modification offered by, or 

through, the borrower’s mortgage servicer, a mortgage servicer, trustee, mortgagee, beneficiary, or authorized 

agent shall not record a notice of default, notice of sale, or conduct a trustee’s sale while the complete first lien 

loan modification application is pending, and until the borrower has been provided with a written determination 

by the mortgage servicer regarding that borrower’s eligibility for the requested loan modification.

(2) If a foreclosure prevention alternative has been approved in writing prior to the recordation of a notice of 

default, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of 

default under either of the following circumstances:

(A) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(B) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.
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(3) If a foreclosure prevention alternative is approved in writing after the recordation of a notice of default, a 

mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not record a notice of sale or 

conduct a trustee’s sale under either of the following circumstances:

(A) The borrower is in compliance with the terms of a written trial or permanent loan modification, forbearance, 

or repayment plan.

(B) A foreclosure prevention alternative has been approved in writing by all parties, including, for example, the 

first lien investor, junior lienholder, and mortgage insurer, as applicable, and proof of funds or financing has 

been provided to the servicer.

(b) This section shall apply only to a depository institution chartered under state or federal law, a person 

licensed pursuant to Division 9 (commencing with Section 22000) or Division 20 (commencing with Section 

50000) of the Financial Code, or a person licensed pursuant to Part 1 (commencing with Section 10000) of 

Division 4 of the Business and Professions Code, that, during its immediately preceding annual reporting period, 

as established with its primary regulator, foreclosed on 175 or fewer residential real properties, containing no 

more than four dwelling units, that are located in California.

(c) Within three months after the close of any calendar year or annual reporting period as established with its 

primary regulator during which an entity or person described in subdivision (b) exceeds the threshold of 175 

specified in subdivision (b), that entity shall notify its primary regulator, in a manner acceptable to its primary 

regulator, and any mortgagor or trustor who is delinquent on a residential mortgage loan serviced by that 

entity of the date on which that entity will be subject to Sections 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 

2924.11, and 2924.12, which date shall be the first day of the first month that is six months after the close of 

the calendar year or annual reporting period during which that entity exceeded the threshold.

(d) For purposes of this section, an application shall be deemed “complete” when a borrower has supplied the 

mortgage servicer with all documents required by the mortgage servicer within the reasonable timeframes 

specified by the mortgage servicer.

(e) If a borrower has been approved in writing for a first lien loan modification or other foreclosure prevention 

alternative, and the servicing of the borrower’s loan is transferred or sold to another mortgage servicer, the 

subsequent mortgage servicer shall continue to honor any previously approved first lien loan modification or 

other foreclosure prevention alternative, in accordance with the provisions of the act that added this section.

(f) This section shall apply only to mortgages or deeds of trust described in Section 2924.15.

(g)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 22. Section 2924.19 is added to the Civil Code, to read:

2924.19. (a) (1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.5, 2924.17, or 2924.18.

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until the court determines that 

the mortgage servicer, mortgagee, beneficiary, or authorized agent has corrected and remedied the violation or 

violations giving rise to the action for injunctive relief. An enjoined entity may move to dissolve an injunction 

based on a showing that the material violation has been corrected and remedied.

(b) After a trustee’s deed upon sale has been recorded, a mortgage servicer, mortgagee, beneficiary, or 

authorized agent shall be liable to a borrower for actual economic damages pursuant to Section 3281, resulting 

from a material violation of Section 2923.5, 2924.17, or 2924.18 by that mortgage servicer, mortgagee, 

beneficiary, or authorized agent where the violation was not corrected and remedied prior to the recordation of 

the trustee’s deed upon sale. If the court finds that the material violation was intentional or reckless, or 

resulted from willful misconduct by a mortgage servicer, mortgagee, beneficiary, or authorized agent, the court 

may award the borrower the greater of treble actual damages or statutory damages of fifty thousand dollars 

($50,000).

(c) A mortgage servicer, mortgagee, beneficiary, or authorized agent shall not be liable for any violation that it 

has corrected and remedied prior to the recordation of the trustee’s deed upon sale, or that has been corrected 

and remedied by third parties working on its behalf prior to the recordation of the trustee’s deed upon sale.
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(d) A violation of Section 2923.5, 2924.17, or 2917.18 by a person licensed by the Department of Corporations, 

the Department of Financial Institutions, or the Department of Real Estate shall be deemed to be a violation of 

that person’s licensing law.

(e) No violation of this article shall affect the validity of a sale in favor of a bona fide purchaser and any of its 

encumbrancers for value without notice.

(f) A third-party encumbrancer shall not be relieved of liability resulting from violations of Section 2923.5, 

2924.17 or 2924.18, committed by that third-party encumbrancer, that occurred prior to the sale of the subject 

property to the bona fide purchaser.

(g) The rights, remedies, and procedures provided by this section are in addition to and independent of any 

other rights, remedies, or procedures under any other law. Nothing in this section shall be construed to alter, 

limit, or negate any other rights, remedies, or procedures provided by law.

(h) A court may award a prevailing borrower reasonable attorney’s fees and costs in an action brought 

pursuant to this section. A borrower shall be deemed to have prevailed for purposes of this subdivision if the 

borrower obtained injunctive relief or damages pursuant to this section.

(i) This section shall apply only to entities described in subdivision (b) of Section 2924.18.

(j)  This section shall remain in effect only until January 1, 2018, and as of that date is repealed, unless a later 

enacted statute, that is enacted before January 1, 2018, deletes or extends that date.

SEC. 23. Section 2924.20 is added to the Civil Code, to read:

2924.20. Consistent with their general regulatory authority, and notwithstanding subdivisions (b) and (c) of 

Section 2924.18, the Department of Corporations, the Department of Financial Institutions, and the 

Department of Real Estate may adopt regulations applicable to any entity or person under their respective 

jurisdictions that are necessary to carry out the purposes of the act that added this section. A violation of the 

regulations adopted pursuant to this section shall only be enforceable by the regulatory agency.

SEC. 24. The provisions of this act are severable. If any provision of this act or its application is held invalid, 

that invalidity shall not affect other provisions or applications that can be given effect without the invalid 

provision or application.

SEC. 25. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California 

Constitution because the only costs that may be incurred by a local agency or school district will be incurred 

because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a 

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of 

a crime within the meaning of Section 6 of Article XIIIB of the California Constitution.
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BILL NUMBER: AB 2314 AMENDED 

BILL TEXT 

AMENDED IN SENATE  JULY 2, 2012 

AMENDED IN SENATE  JUNE 14, 2012 

AMENDED IN ASSEMBLY  APRIL 26, 2012 

AMENDED IN ASSEMBLY  APRIL 11, 2012 

AMENDED IN ASSEMBLY  MARCH 29, 2012 

INTRODUCED BY   Assembly Member Carter 

   (Principal coauthor: Assembly Member Eng) 

 (  Principal coauthor:  Senator 

 Pavley  ) 

   (Coauthors: Assembly Members Davis, Mitchell, and Skinner) 

                        FEBRUARY 24, 2012 

   An act to amend Section 2929.3 of the Civil Code, and to amend 

Sections 17980 and 17980.7 of the Health and Safety Code, relating to 

real property. 

LEGISLATIVE COUNSEL'S DIGEST 

   AB 2314, as amended, Carter. Real property: blight. 

   (1) Existing law, until January 1, 2013, requires a legal owner to 

maintain vacant residential property purchased at a foreclosure sale 

or acquired by that owner through foreclosure under a mortgage or 

deed of trust. Existing law, until January 1, 2013, authorizes a 

governmental entity to impose civil fines and penalties for failure 

to maintain that property of up to $1,000 per day for a violation. 

Existing law, until January 1, 2013, requires a governmental entity 

that seeks to impose those fines and penalties to give notice of the 

claimed violation and an opportunity to correct the violation at 

least 14 days prior to imposing the fines and penalties, and to allow 

a hearing for contesting those fines and penalties. 

   This bill would delete the repeal clause for these provisions and 

thus extend the operation of these provisions indefinitely. 

   (2) The State Housing Law requires the housing or building 

department or, if there is no building department, the health 

department, of every city, county, or city and county, or a specified 

environmental agency, to enforce within its jurisdiction all of the 

State Housing Law, the building standards published in the State 

Building Standards Code, and other specified rules and regulations. 

If there is a violation of these provisions or any order or notice 

that gives a reasonable time to correct that violation, or if a 

nuisance exists, an enforcement agency is required, after 30 days' 

notice to abate the nuisance, to institute any appropriate action or 

proceeding to prevent, restrain, correct, or abate the violation or 

nuisance. 

   This bill would prohibit an enforcement agency from commencing any 

action or proceeding until at least 60 days after a person takes 

title to the property, unless a shorter period of time is deemed 

necessary by the enforcement agency in its sole discretion, as 

specified, if the person has purchased and is in the process of 

diligently abating any violation at a residential property that had 

been foreclosed on or after January 1, 2008. This bill would require 

any entity that releases a lien securing a deed of trust or mortgage 

on a property for which a notice of pendency of action, as defined, 

has been recorded against the property, as specified, to notify in 

writing the enforcement agency that issued the order or notice within 

30 days of releasing the lien. 
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   (3) Existing law authorizes, among other things, the enforcement 

agency to seek and the court to order imposition of specified 

penalties or the enforcement agency, tenant, or tenant association or 

organization to seek, and the court to order, the appointment of a 

receiver for a substandard building, if the owner of the property 

fails to comply within a reasonable time with the terms of an order 

or notice. 

   This bill would authorize a court to require the owner of the 

property to pay all unrecovered costs associated with the 

receivership in addition to any other remedy authorized by law. 

   Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

  SECTION 1.  Section 2929.3 of the Civil Code is amended to read: 

   2929.3.  (a) (1) A legal owner shall maintain vacant residential 

property purchased by that owner at a foreclosure sale, or acquired 

by that owner through foreclosure under a mortgage or deed of trust. 

A governmental entity may impose a civil fine of up to one thousand 

dollars ($1,000) per day for a violation. If the governmental entity 

chooses to impose a fine pursuant to this section, it shall give 

notice of the alleged violation, including a description of the 

conditions that gave rise to the allegation, and notice of the entity' 

s intent to assess a civil fine if action to correct the violation is 

not commenced within a period of not less than 14 days and completed 

within a period of not less than 30 days. The notice shall be mailed 

to the address provided in the deed or other instrument as specified 

in subdivision (a) of Section 27321.5 of the Government Code, or, if 

none, to the return address provided on the deed or other 

instrument. 

   (2) The governmental entity shall provide a period of not less 

than 30 days for the legal owner to remedy the violation prior to 

imposing a civil fine and shall allow for a hearing and opportunity 

to contest any fine imposed. In determining the amount of the fine, 

the governmental entity shall take into consideration any timely and 

good faith efforts by the legal owner to remedy the violation. The 

maximum civil fine authorized by this section is one thousand dollars 

($1,000) for each day that the owner fails to maintain the property, 

commencing on the day following the expiration of the period to 

remedy the violation established by the governmental entity. 

   (3) Subject to the provisions of this section, a governmental 

entity may establish different compliance periods for different 

conditions on the same property in the notice of alleged violation 

mailed to the legal owner. 

   (b) For purposes of this section, "failure to maintain" means 

failure to care for the exterior of the property, including, but not 

limited to, permitting excessive foliage growth that diminishes the 

value of surrounding properties, failing to take action to prevent 

trespassers or squatters from remaining on the property, or failing 

to take action to prevent mosquito larvae from growing in standing 

water or other conditions that create a public nuisance. 

   (c) Notwithstanding subdivisions (a) and (b), a governmental 

entity may provide less than 30 days' notice to remedy a condition 

before imposing a civil fine if the entity determines that a specific 

condition of the property threatens public health or safety and 

provided that notice of that determination and time for compliance is 

given. 

   (d) Fines and penalties collected pursuant to this section shall 

be directed to local nuisance abatement programs, including, but not 

limited to, legal abatement proceedings. 

   (e) A governmental entity may not impose fines on a legal owner 

under both this section and a local ordinance. 
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   (f) These provisions shall not preempt any local ordinance. 

   (g) This section shall only apply to residential real property. 

   (h) The rights and remedies provided in this section are 

cumulative and in addition to any other rights and remedies provided 

by law. 

  SEC. 2.  Section 17980 of the Health and Safety Code is amended to 

read: 

   17980.  (a) If any building is constructed, altered, converted, or 

maintained in violation of any provision of, or in violation of any 

order or notice that gives a reasonable time to correct that 

violation issued by an enforcement agency pursuant to this part, the 

building standards published in the California Building Standards 

Code, or other rules and regulations adopted pursuant to this part, 

or if a nuisance exists in any building or upon the lot on which it 

is situated, the enforcement agency shall, after 30 days' notice to 

abate the nuisance or violation, or a notice to abate with a shorter 

period of time if deemed necessary by the enforcement agency to 

prevent or remedy an immediate threat to the health and safety of the 

public or occupants of the structure, institute any appropriate 

action or proceeding to prevent, restrain, correct, or abate the 

violation or nuisance. Notwithstanding the above, if a person has 

purchased and is in the process of diligently abating any violation 

at a residential property that had been foreclosed on or after 

January 1, 2008, an enforcement agency shall not commence any action 

or proceeding until at least 60 days after the person takes title to 

the property, unless a shorter period of time is deemed necessary by 

the enforcement agency, in its sole discretion, to prevent or remedy 

an immediate threat to the health and safety of the neighboring 

community, public, or occupants of the structure. 

   (b) If any entity releases a lien securing a deed of trust or 

mortgage on a property for which a notice of pendency of action, as 

defined in Section 405.2 of the Code of Civil Procedure, has been 

recorded against the property by an enforcement agency pursuant to 

subdivision (a) of Section 17985 of the Health and Safety Code or 

Section 405.7 or 405.20 of the Code of Civil Procedure, it shall 

notify in writing the enforcement agency that issued the order or 

notice within 30 days of releasing the lien. 

   (c) (1) Whenever the enforcement agency has inspected or caused to 

be inspected any building and has determined that the building is a 

substandard building or a building described in Section 17920.10, the 

enforcement agency shall commence proceedings to abate the violation 

by repair, rehabilitation, vacation, or demolition of the building. 

The enforcement agency shall not require the vacating of a 

residential building unless it concurrently requires expeditious 

demolition or repair to comply with this part, the building standards 

published in the California Building Standards Code, or other rules 

and regulations adopted pursuant to this part. The owner shall have 

the choice of repairing or demolishing. However, if the owner chooses 

to repair, the enforcement agency shall require that the building be 

brought into compliance according to a reasonable and feasible 

schedule for expeditious repair. The enforcement agency may require 

vacation and demolition or may itself vacate the building, repair, 

demolish, or institute any other appropriate action or proceeding, if 

any of the following occur: 

   (A) The repair work is not done within the period required by the 

notice. 

   (B) The owner does not make a timely choice of repair or 

demolition. 

   (C) The owner selects an option which cannot be completed within a 

reasonable period of time, as determined by the enforcement agency, 

for any reason, including, but not limited to, an outstanding 

judicial or administrative order. 

   (2) In deciding whether to require vacation of the building or to 

repair as necessary, the enforcement agency shall give preference to 
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the repair of the building whenever it is economically feasible to do 

so without having to repair more than 75 percent of the dwelling, as 

determined by the enforcement agency, and shall give full 

consideration to the needs for housing as expressed in the local 

jurisdiction's housing element. 

   (d) (1) Notwithstanding subdivision  (b)  

(c)  and notwithstanding local ordinances, tenants in a 

residential building shall be provided copies of any of the 

following: 

   (A) The notice of any violation described in subdivision (a) that 

affects the health and safety of the occupants and that causes the 

building to be substandard pursuant to Section 17920.3 or in 

violation of Section 17920.10. 

   (B) An order of the code enforcement agency issued after 

inspection of the premises declaring the dwelling to be in violation 

of any provision described in subdivision (a). 

   (C) The enforcement agency's decision to repair or demolish. 

   (D) The issuance of a building or demolition permit following the 

abatement order of an enforcement agency. 

   (2) Each document provided pursuant to paragraph (1) shall be 

provided to each affected residential unit by the enforcement agency 

that issued the order or notice, in the manner prescribed by 

subdivision (a) of Section 17980.6. 

   (e) All notices issued by the enforcement agency to correct 

violations or to abate nuisances shall contain a provision notifying 

the owner that, in accordance with Sections 17274 and 24436.5 of the 

Revenue and Taxation Code, a tax deduction may not be allowed for 

interest, taxes, depreciation, or amortization paid or incurred in 

the taxable year. 

   (f) The enforcement agency may charge the owner of the building 

for its postage or mileage cost for sending or posting the notices 

required to be given by this section. 

  SEC. 3.  Section 17980.7 of the Health and Safety Code is amended 

to read: 

   17980.7.  If the owner fails to comply within a reasonable time 

with the terms of the order or notice issued pursuant to Section 

17980.6, the following provisions shall apply: 

   (a) The enforcement agency may seek and the court may order 

imposition of the penalties provided for under Chapter 6 (commencing 

with Section 17995). 

   (b) (1) The enforcement agency may seek and the court may order 

the owner to not claim any deduction with respect to state taxes for 

interest, taxes, expenses, depreciation, or amortization paid or 

incurred with respect to the cited structure, in the taxable year of 

the initial order or notice, in lieu of the enforcement agency 

processing a violation in accordance with Sections 17274 and 24436.5 

of the Revenue and Taxation Code. 

   (2) If the owner fails to comply with the terms of the order or 

notice to correct the condition that caused the violation pursuant to 

Section 17980.6, the court may order the owner to not claim these 

tax benefits for the following year. 

   (c) The enforcement agency, tenant, or tenant association or 

organization may seek and the court may order, the appointment of a 

receiver for the substandard building pursuant to this subdivision. 

In its petition to the court, the enforcement agency, tenant, or 

tenant association or organization shall include proof that notice of 

the petition was served not less than three days prior to filing the 

petition, pursuant to Article 3 (commencing with Section 415.10) of 

Chapter 4 of Title 5 of Part 2 of the Code of Civil Procedure, to all 

persons with a recorded interest in the real property upon which the 

substandard building exists. 

   (1) In appointing a receiver, the court shall consider whether the 

owner has been afforded a reasonable opportunity to correct the 

conditions cited in the notice of violation. 
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   (2) The court shall not appoint any person as a receiver unless 

the person has demonstrated to the court his or her capacity and 

expertise to develop and supervise a viable financial and 

construction plan for the satisfactory rehabilitation of the 

building. A court may appoint as a receiver a nonprofit organization 

or community development corporation. In addition to the duties and 

powers that may be granted pursuant to this section, the nonprofit 

organization or community development corporation may also apply for 

grants to assist in the rehabilitation of the building. 

   (3) If a receiver is appointed, the owner and his or her agent of 

the substandard building shall be enjoined from collecting rents from 

the tenants, interfering with the receiver in the operation of the 

substandard building, and encumbering or transferring the substandard 

building or real property upon which the building is situated. 

   (4) Any receiver appointed pursuant to this section shall have all 

of the following powers and duties in the order of priority listed 

in this paragraph, unless the court otherwise permits: 

   (A) To take full and complete control of the substandard property. 

   (B) To manage the substandard building and pay expenses of the 

operation of the substandard building and real property upon which 

the building is located, including taxes, insurance, utilities, 

general maintenance, and debt secured by an interest in the real 

property. 

   (C) To secure a cost estimate and construction plan from a 

licensed contractor for the repairs necessary to correct the 

conditions cited in the notice of violation. 

   (D) To enter into contracts and employ a licensed contractor as 

necessary to correct the conditions cited in the notice of violation. 

   (E) To collect all rents and income from the substandard building. 

   (F) To use all rents and income from the substandard building to 

pay for the cost of rehabilitation and repairs determined by the 

court as necessary to correct the conditions cited in the notice of 

violation. 

   (G) To borrow funds to pay for repairs necessary to correct the 

conditions cited in the notice of violation and to borrow funds to 

pay for any relocation benefits authorized by paragraph (6) and, with 

court approval, secure that debt and any moneys owed to the receiver 

for services performed pursuant to this section with a lien on the 

real property upon which the substandard building is located. The 

lien shall be recorded in the county recorder's office in the county 

within which the building is located. 

   (H) To exercise the powers granted to receivers under Section 568 

of the Code of Civil Procedure. 

   (5) The receiver shall be entitled to the same fees, commissions, 

and necessary expenses as receivers in actions to foreclose 

mortgages. 

   (6) If the conditions of the premises or the repair or 

rehabilitation thereof significantly affect the safe and sanitary use 

of the substandard building by any tenant, to the extent that the 

tenant cannot safely reside in his or her unit, then the receiver 

shall provide relocation benefits in accordance with subparagraph (A) 

of paragraph (3) of subdivision (d). 

   (7) The relocation compensation provided for in this section shall 

not preempt any local ordinance that provides for greater relocation 

assistance. 

   (8) In addition to any reporting required by the court, the 

receiver shall prepare monthly reports to the state or local 

enforcement agency which shall contain information on at least the 

following items: 

   (A) The total amount of rent payments received. 

   (B) Nature and amount of contracts negotiated relative to the 
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operation or repair of the property. 

   (C) Payments made toward the repair of the premises. 

   (D) Progress of necessary repairs. 

   (E) Other payments made relative to the operation of the building. 

   (F) Amount of tenant relocation benefits paid. 

   (9) The receiver shall be discharged when the conditions cited in 

the notice of violation have been remedied in accordance with the 

court order or judgment and a complete accounting of all costs and 

repairs has been delivered to the court. Upon removal of the 

condition, the owner, the mortgagee, or any lienor of record may 

apply for the discharge of all moneys not used by the receiver for 

removal of the condition and all other costs authorized by this 

section. 

   (10) After discharging the receiver, the court may retain 

jurisdiction for a time period not to exceed 18 consecutive months, 

and require the owner and the enforcement agency responsible for 

enforcing Section 17980 to report to the court in accordance with a 

schedule determined by the court. 

   (11) The prevailing party in an action pursuant to this section 

shall be entitled to reasonable attorney's fees and court costs as 

may be fixed by the court. 

   (12) The county recorder may charge and collect fees for the 

recording of all notices and other documents required by this section 

pursuant to Article 5 (commencing with Section 27360) of Chapter 6 

of Division 2 of Title 3 of the Government Code. 

   (13) This section shall not be construed to limit those rights 

available to tenants and owners under any other provision of the law. 

   (14) This section shall not be construed to deprive an owner of a 

substandard building of all procedural due process rights guaranteed 

by the California Constitution and the United States Constitution, 

including, but not limited to, receipt of notice of the violation 

claimed and an adequate and reasonable period of time to comply with 

any orders which are issued by the enforcement agency or the court. 

   (15) Upon the request of a receiver, a court may require the owner 

of the property to pay all unrecovered costs associated with the 

receivership in addition to any other remedy authorized by law. 

   (d) If the court finds that a building is in a condition which 

substantially endangers the health and safety of residents pursuant 

to Section 17980.6, upon the entry of any order or judgment, the 

court shall do all of the following: 

   (1) Order the owner to pay all reasonable and actual costs of the 

enforcement agency including, but not limited to, inspection costs, 

investigation costs, enforcement costs, attorney fees or costs, and 

all costs of prosecution. 

   (2) Order that the local enforcement agency shall provide the 

tenant with notice of the court order or judgment. 

   (3) (A) Order that if the owner undertakes repairs or 

rehabilitation as a result of being cited for a notice under this 

chapter, and if the conditions of the premises or the repair or 

rehabilitation thereof significantly affect the safe and sanitary use 

of the premises by any lawful tenant, so that the tenant cannot 

safely reside in the premises, then the owner shall provide or pay 

relocation benefits to each lawful tenant. These benefits shall 

consist of actual reasonable moving and storage costs and relocation 

compensation. The actual moving and storage costs shall consist of 

all of the following: 

   (i) Transportation of the tenant's personal property to the new 

location. The new location shall be in close proximity to the 

substandard premises, except where relocation to a new location 

beyond a close proximity is determined by the court to be justified. 

   (ii) Packing, crating, unpacking, and uncrating the tenant's 

personal property. 
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   (iii) Insurance of the tenant's property while in transit. 

   (iv) The reasonable replacement value of property lost, stolen, or 

damaged (not through the fault or negligence of the displaced 

person, his or her agent or employee) in the process of moving, where 

insurance covering the loss, theft, or damage is not reasonably 

available. 

   (v) The cost of disconnecting, dismantling, removing, 

reassembling, reconnecting, and reinstalling machinery, equipment, or 

other personal property of the tenant, including connection charges 

imposed by utility companies for starting utility service. 

   (B) (i) The relocation compensation shall be an amount equal to 

the differential between the contract rent and the fair market rental 

value determined by the federal Department of Housing and Urban 

Development for a unit of comparable size within the area for the 

period that the unit is being repaired, not to exceed 120 days. 

   (ii) If the court finds that a tenant has been substantially 

responsible for causing or substantially contributing to the 

substandard conditions, then the relocation benefits of this section 

shall not be paid to this tenant. Each other tenant on the premises 

who has been ordered to relocate due to the substandard conditions 

and who is not substantially responsible for causing or contributing 

to the conditions shall be paid these benefits and moving costs at 

the time that he or she actually relocates. 

   (4) Determine the date when the tenant is to relocate, and order 

the tenant to notify the enforcement agency and the owner of the 

address of the premises to which he or she has relocated within five 

days after the relocation. 

   (5) (A) Order that the owner shall offer the first right to 

occupancy of the premises to each tenant who received benefits 

pursuant to subparagraph (A) of paragraph (3), before letting the 

unit for rent to a third party. The owner's offer on the first right 

to occupancy to the tenant shall be in writing, and sent by 

first-class certified mail to the address given by the tenant at the 

time of relocation. If the owner has not been provided the tenant's 

address by the tenant as prescribed by this section, the owner shall 

not be required to provide notice under this section or offer the 

tenant the right to return to occupancy. 

   (B) The tenant shall notify the owner in writing that he or she 

will occupy the unit. The notice shall be sent by first-class 

certified mail no later than 10 days after the notice has been mailed 

by the owner. 

   (6) Order that failure to comply with any abatement order under 

this chapter shall be punishable by civil contempt, penalties under 

Chapter 6 (commencing with Section 17995), and any other penalties 

and fines as are available. 

   (e) The initiation of a proceeding or entry of a judgment pursuant 

to this section or Section 17980.6 shall be deemed to be a 

"proceeding" or "judgment" as provided by paragraph (4) or (5) of 

subdivision (a) of Section 1942.5 of the Civil Code. 

   (f) The term "owner," for the purposes of this section, shall 

include the owner, including any public entity that owns residential 

real property, at the time of the initial notice or order and any 

successor in interest who had actual or constructive knowledge of the 

notice, order, or prosecution. 

   (g) These remedies shall be in addition to those provided by any 

other law. 

   (h) This section and Section 17980.6 shall not impair the rights 

of an owner exercising his or her rights established pursuant to 

Chapter 12.75 (commencing with Section 7060) of Division 7 of Title 1 

of the Government Code.     
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SB-1472 Real property: blight. (2011-2012)

AMENDED  IN  ASSEMBLY JUNE 28, 2012

AMENDED  IN  ASSEMBLY JUNE 19, 2012

AMENDED  IN  SENATE APRIL 11, 2012

AMENDED  IN  SENATE MARCH 29, 2012

CALIFORNIA LEGISLATURE— 2011–2012 REGULAR SESSION

SENATE BILL No. 1472

Introduced  by  Senator Pavley, Corbett, DeSaulnier

(Coauthor(s): Senator Hancock, Leno)

February 24, 2012

An act to amend Section 2929.3 of the Civil Code, and to amend Sections 17980 

and 17980.7 of the Health and Safety Code, relating to real property. 

LEGISLATIVE COUNSEL'S DIGEST

SB 1472, as amended, Pavley. Real property: blight.

(1) Existing law, until January 1, 2013, requires a legal owner to maintain vacant residential property 

purchased at a foreclosure sale or acquired by that owner through foreclosure under a mortgage or deed of 

trust. Existing law, until January 1, 2013, authorizes a governmental entity to impose civil fines and penalties 

for failure to maintain that property of up to $1,000 per day for a violation. Existing law, until January 1, 2013, 

requires a governmental entity that seeks to impose those fines and penalties to give notice of the claimed 

violation and an opportunity to correct the violation at least 14 days prior to imposing the fines and penalties, 

and to allow a hearing for contesting those fines and penalties.

This bill would delete the repeal clause for these provisions and thus extend the operation of these provisions 

indefinitely.

(2) The State Housing Law requires the housing or building department or, if there is no building department, 

the health department, of every city, county, or city and county, or a specified environmental agency, to 

enforce within its jurisdiction all of the State Housing Law, the building standards published in the State 

Building Standards Code, and other specified rules and regulations. If there is a violation of these provisions or 

any order or notice that gives a reasonable time to correct that violation, or if a nuisance exists, an 

enforcement agency is required, after 30 days’ notice to abate the nuisance, to institute any appropriate action 

or proceeding to prevent, restrain, correct, or abate the violation or nuisance.
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This bill would prohibit an enforcement agency from commencing any action or proceeding until at least 60 

days after a person takes title to the property, unless a shorter period of time is deemed necessary by the 

enforcement agency in its sole discretion, as specified, if the person has purchased and is in the process of 

diligently abating any violation at a residential property that had been foreclosed on or after January 1, 2008. 

This bill would require any entity that releases a lien securing a deed of trust or mortgage on a property for 

which a notice of pendency of action, as defined, has been recorded against the property, as specified, to 

notify, in writing, the enforcement agency that issued the order or notice within 30 days of releasing the lien.

(3) Existing law authorizes, among other things, the enforcement agency to seek and the court to order 

imposition of specified penalties or the enforcement agency, tenant, or tenant association or organization to 

seek, and the court to order, the appointment of a receiver for a substandard building, if the owner of the 

property fails to comply within a reasonable time with the terms of an order or notice.

This bill would authorize a court to require the owner of the property to pay all unrecovered costs associated 

with the receivership in addition to any other remedy authorized by law. 

Vote: majority   Appropriation: no   Fiscal Committee: no   Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 2929.3 of the Civil Code is amended to read:

2929.3. (a) (1) A legal owner shall maintain vacant residential property purchased by that owner at a 

foreclosure sale, or acquired by that owner through foreclosure under a mortgage or deed of trust. A 

governmental entity may impose a civil fine of up to one thousand dollars ($1,000) per day for a violation. If 

the governmental entity chooses to impose a fine pursuant to this section, it shall give notice of the alleged 

violation, including a description of the conditions that gave rise to the allegation, and notice of the entity’s 

intent to assess a civil fine if action to correct the violation is not commenced within a period of not less than 

14 days and completed within a period of not less than 30 days. The notice shall be mailed to the address 

provided in the deed or other instrument as specified in subdivision (a) of Section 27321.5 of the Government 

Code, or, if none, to the return address provided on the deed or other instrument.

(2) The governmental entity shall provide a period of not less than 30 days for the legal owner to remedy the 

violation prior to imposing a civil fine and shall allow for a hearing and opportunity to contest any fine imposed. 

In determining the amount of the fine, the governmental entity shall take into consideration any timely and 

good faith efforts by the legal owner to remedy the violation. The maximum civil fine authorized by this section 

is one thousand dollars ($1,000) for each day that the owner fails to maintain the property, commencing on the 

day following the expiration of the period to remedy the violation established by the governmental entity.

(3) Subject to the provisions of this section, a governmental entity may establish different compliance periods 

for different conditions on the same property in the notice of alleged violation mailed to the legal owner.

(b) For purposes of this section, “failure to maintain” means failure to care for the exterior of the property, 

including, but not limited to, permitting excessive foliage growth that diminishes the value of surrounding 

properties, failing to take action to prevent trespassers or squatters from remaining on the property, or failing 

to take action to prevent mosquito larvae from growing in standing water or other conditions that create a 

public nuisance.

(c) Notwithstanding subdivisions (a) and (b), a governmental entity may provide less than 30 days’ notice to 

remedy a condition before imposing a civil fine if the entity determines that a specific condition of the property 

threatens public health or safety and provided that notice of that determination and time for compliance is 

given.

(d) Fines and penalties collected pursuant to this section shall be directed to local nuisance abatement 

programs, including, but not limited to, legal abatement proceedings.

(e) A governmental entity may not impose fines on a legal owner under both this section and a local ordinance.

(f) These provisions shall not preempt any local ordinance.

(g) This section shall only apply to residential real property.
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(h) The rights and remedies provided in this section are cumulative and in addition to any other rights and 

remedies provided by law.

SEC. 2. Section 17980 of the Health and Safety Code is amended to read:

17980. (a) If any building is constructed, altered, converted, or maintained in violation of any provision of, or in 

violation of any order or notice that gives a reasonable time to correct that violation issued by an enforcement 

agency pursuant to this part, the building standards published in the California Building Standards Code, or 

other rules and regulations adopted pursuant to this part, or if a nuisance exists in any building or upon the lot 

on which it is situated, the enforcement agency shall, after 30 days’ notice to abate the nuisance or violation, 

or a notice to abate with a shorter period of time if deemed necessary by the enforcement agency to prevent or 

remedy an immediate threat to the health and safety of the public or occupants of the structure, institute any 

appropriate action or proceeding to prevent, restrain, correct, or abate the violation or nuisance. 

Notwithstanding the above, if a person has purchased and is in the process of diligently abating any violation at 

a residential property that had been foreclosed on or after January 1, 2008, an enforcement agency shall not 

commence any action or proceeding until at least 60 days after the person takes title to the property, unless a 

shorter period of time is deemed necessary by the enforcement agency, in its sole discretion, to prevent or 

remedy an immediate threat to the health and safety of the neighboring community, public, or occupants of the 

structure.

(b) If any entity releases a lien securing a deed of trust or mortgage on a property for which a notice of 

pendency of action, as defined in Section 405.2 of the Code of Civil Procedure, has been recorded against the 

property by an enforcement agency pursuant to subdivision (a) of Section 17985 of the Health and Safety Code 

or Section 405.7 or 405.20 of the Code of Civil Procedure, it shall notify in writing the enforcement agency that 

issued the order or notice within 30 days of releasing the lien.

(c) (1) Whenever the enforcement agency has inspected or caused to be inspected any building and has 

determined that the building is a substandard building or a building described in Section 17920.10, the 

enforcement agency shall commence proceedings to abate the violation by repair, rehabilitation, vacation, or 

demolition of the building. The enforcement agency shall not require the vacating of a residential building 

unless it concurrently requires expeditious demolition or repair to comply with this part, the building standards 

published in the California Building Standards Code, or other rules and regulations adopted pursuant to this 

part. The owner shall have the choice of repairing or demolishing. However, if the owner chooses to repair, the 

enforcement agency shall require that the building be brought into compliance according to a reasonable and 

feasible schedule for expeditious repair. The enforcement agency may require vacation and demolition or may 

itself vacate the building, repair, demolish, or institute any other appropriate action or proceeding, if any of the 

following occur:

(A) The repair work is not done within the period required by the notice.

(B) The owner does not make a timely choice of repair or demolition.

(C) The owner selects an option which cannot be completed within a reasonable period of time, as determined 

by the enforcement agency, for any reason, including, but not limited to, an outstanding judicial or 

administrative order.

(2) In deciding whether to require vacation of the building or to repair as necessary, the enforcement agency 

shall give preference to the repair of the building whenever it is economically feasible to do so without having 

to repair more than 75 percent of the dwelling, as determined by the enforcement agency, and shall give full 

consideration to the needs for housing as expressed in the local jurisdiction’s housing element.

(d) (1) Notwithstanding subdivision (b) (c) and notwithstanding local ordinances, tenants in a residential 

building shall be provided copies of any of the following:

(A) The notice of any violation described in subdivision (a) that affects the health and safety of the occupants 

and that causes the building to be substandard pursuant to Section 17920.3 or in violation of Section 

17920.10.

(B) An order of the code enforcement agency issued after inspection of the premises declaring the dwelling to 

be in violation of any provision described in subdivision (a).

(C) The enforcement agency’s decision to repair or demolish.
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(D) The issuance of a building or demolition permit following the abatement order of an enforcement agency.

(2) Each document provided pursuant to paragraph (1) shall be provided to each affected residential unit by 

the enforcement agency that issued the order or notice, in the manner prescribed by subdivision (a) of Section 

17980.6.

(e) All notices issued by the enforcement agency to correct violations or to abate nuisances shall contain a 

provision notifying the owner that, in accordance with Sections 17274 and 24436.5 of the Revenue and 

Taxation Code, a tax deduction may not be allowed for interest, taxes, depreciation, or amortization paid or 

incurred in the taxable year.

(f) The enforcement agency may charge the owner of the building for its postage or mileage cost for sending or 

posting the notices required to be given by this section.

SEC. 3. Section 17980.7 of the Health and Safety Code is amended to read:

17980.7. If the owner fails to comply within a reasonable time with the terms of the order or notice issued 

pursuant to Section 17980.6, the following provisions shall apply:

(a) The enforcement agency may seek and the court may order imposition of the penalties provided for under 

Chapter 6 (commencing with Section 17995).

(b) (1) The enforcement agency may seek and the court may order the owner to not claim any deduction with 

respect to state taxes for interest, taxes, expenses, depreciation, or amortization paid or incurred with respect 

to the cited structure, in the taxable year of the initial order or notice, in lieu of the enforcement agency 

processing a violation in accordance with Sections 17274 and 24436.5 of the Revenue and Taxation Code.

(2) If the owner fails to comply with the terms of the order or notice to correct the condition that caused the 

violation pursuant to Section 17980.6, the court may order the owner to not claim these tax benefits for the 

following year.

(c) The enforcement agency, tenant, or tenant association or organization may seek and the court may order, 

the appointment of a receiver for the substandard building pursuant to this subdivision. In its petition to the 

court, the enforcement agency, tenant, or tenant association or organization shall include proof that notice of 

the petition was served not less than three days prior to filing the petition, pursuant to Article 3 (commencing 

with Section 415.10) of Chapter 4 of Title 5 of Part 2 of the Code of Civil Procedure, to all persons with a 

recorded interest in the real property upon which the substandard building exists.

(1) In appointing a receiver, the court shall consider whether the owner has been afforded a reasonable 

opportunity to correct the conditions cited in the notice of violation.

(2) The court shall not appoint any person as a receiver unless the person has demonstrated to the court his or 

her capacity and expertise to develop and supervise a viable financial and construction plan for the satisfactory 

rehabilitation of the building. A court may appoint as a receiver a nonprofit organization or community 

development corporation. In addition to the duties and powers that may be granted pursuant to this section, 

the nonprofit organization or community development corporation may also apply for grants to assist in the 

rehabilitation of the building.

(3) If a receiver is appointed, the owner and his or her agent of the substandard building shall be enjoined from 

collecting rents from the tenants, interfering with the receiver in the operation of the substandard building, and 

encumbering or transferring the substandard building or real property upon which the building is situated.

(4) Any receiver appointed pursuant to this section shall have all of the following powers and duties in the order 

of priority listed in this paragraph, unless the court otherwise permits:

(A) To take full and complete control of the substandard property.

(B) To manage the substandard building and pay expenses of the operation of the substandard building and 

real property upon which the building is located, including taxes, insurance, utilities, general maintenance, and 

debt secured by an interest in the real property.

(C) To secure a cost estimate and construction plan from a licensed contractor for the repairs necessary to 

correct the conditions cited in the notice of violation.
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(D) To enter into contracts and employ a licensed contractor as necessary to correct the conditions cited in the 

notice of violation.

(E) To collect all rents and income from the substandard building.

(F) To use all rents and income from the substandard building to pay for the cost of rehabilitation and repairs 

determined by the court as necessary to correct the conditions cited in the notice of violation.

(G) To borrow funds to pay for repairs necessary to correct the conditions cited in the notice of violation and to 

borrow funds to pay for any relocation benefits authorized by paragraph (6) and, with court approval, secure 

that debt and any moneys owed to the receiver for services performed pursuant to this section with a lien on 

the real property upon which the substandard building is located. The lien shall be recorded in the county 

recorder’s office in the county within which the building is located.

(H) To exercise the powers granted to receivers under Section 568 of the Code of Civil Procedure.

(5) The receiver shall be entitled to the same fees, commissions, and necessary expenses as receivers in 

actions to foreclose mortgages.

(6) If the conditions of the premises or the repair or rehabilitation thereof significantly affect the safe and 

sanitary use of the substandard building by any tenant, to the extent that the tenant cannot safely reside in his 

or her unit, then the receiver shall provide relocation benefits in accordance with subparagraph (A) of 

paragraph (3) of subdivision (d).

(7) The relocation compensation provided for in this section shall not preempt any local ordinance that provides 

for greater relocation assistance.

(8) In addition to any reporting required by the court, the receiver shall prepare monthly reports to the state or 

local enforcement agency which shall contain information on at least the following items:

(A) The total amount of rent payments received.

(B) Nature and amount of contracts negotiated relative to the operation or repair of the property.

(C) Payments made toward the repair of the premises.

(D) Progress of necessary repairs.

(E) Other payments made relative to the operation of the building.

(F) Amount of tenant relocation benefits paid.

(9) The receiver shall be discharged when the conditions cited in the notice of violation have been remedied in 

accordance with the court order or judgment and a complete accounting of all costs and repairs has been 

delivered to the court. Upon removal of the condition, the owner, the mortgagee, or any lienor of record may 

apply for the discharge of all moneys not used by the receiver for removal of the condition and all other costs 

authorized by this section.

(10) After discharging the receiver, the court may retain jurisdiction for a time period not to exceed 18 

consecutive months, and require the owner and the enforcement agency responsible for enforcing Section 

17980 to report to the court in accordance with a schedule determined by the court.

(11) The prevailing party in an action pursuant to this section shall be entitled to reasonable attorney’s fees 

and court costs as may be fixed by the court.

(12) The county recorder may charge and collect fees for the recording of all notices and other documents 

required by this section pursuant to Article 5 (commencing with Section 27360) of Chapter 6 of Division 2 of 

Title 3 of the Government Code.

(13) This section shall not be construed to limit those rights available to tenants and owners under any other 

provision of the law.

(14) This section shall not be construed to deprive an owner of a substandard building of all procedural due 

process rights guaranteed by the California Constitution and the United States Constitution, including, but not 
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limited to, receipt of notice of the violation claimed and an adequate and reasonable period of time to comply 

with any orders which are issued by the enforcement agency or the court.

(15) Upon the request of a receiver, a court may require the owner of the property to pay all unrecovered costs 

associated with the receivership in addition to any other remedy authorized by law.

(d) If the court finds that a building is in a condition which substantially endangers the health and safety of 

residents pursuant to Section 17980.6, upon the entry of any order or judgment, the court shall do all of the 

following:

(1) Order the owner to pay all reasonable and actual costs of the enforcement agency including, but not limited 

to, inspection costs, investigation costs, enforcement costs, attorney fees or costs, and all costs of prosecution.

(2) Order that the local enforcement agency shall provide the tenant with notice of the court order or 

judgment.

(3) (A)  Order that if the owner undertakes repairs or rehabilitation as a result of being cited for a notice under 

this chapter, and if the conditions of the premises or the repair or rehabilitation thereof significantly affect the 

safe and sanitary use of the premises by any lawful tenant, so that the tenant cannot safely reside in the 

premises, then the owner shall provide or pay relocation benefits to each lawful tenant. These benefits shall 

consist of actual reasonable moving and storage costs and relocation compensation. The actual moving and 

storage costs shall consist of all of the following:

(i) Transportation of the tenant’s personal property to the new location. The new location shall be in close 

proximity to the substandard premises, except where relocation to a new location beyond a close proximity is 

determined by the court to be justified.

(ii) Packing, crating, unpacking, and uncrating the tenant’s personal property.

(iii) Insurance of the tenant’s property while in transit.

(iv) The reasonable replacement value of property lost, stolen, or damaged (not through the fault or negligence 

of the displaced person, his or her agent or employee) in the process of moving, where insurance covering the 

loss, theft, or damage is not reasonably available.

(v) The cost of disconnecting, dismantling, removing, reassembling, reconnecting, and reinstalling machinery, 

equipment, or other personal property of the tenant, including connection charges imposed by utility companies 

for starting utility service.

(B) (i) The relocation compensation shall be an amount equal to the differential between the contract rent and 

the fair market rental value determined by the federal Department of Housing and Urban Development for a 

unit of comparable size within the area for the period that the unit is being repaired, not to exceed 120 days.

(ii) If the court finds that a tenant has been substantially responsible for causing or substantially contributing to 

the substandard conditions, then the relocation benefits of this section shall not be paid to this tenant. Each 

other tenant on the premises who has been ordered to relocate due to the substandard conditions and who is 

not substantially responsible for causing or contributing to the conditions shall be paid these benefits and 

moving costs at the time that he or she actually relocates.

(4) Determine the date when the tenant is to relocate, and order the tenant to notify the enforcement agency 

and the owner of the address of the premises to which he or she has relocated within five days after the 

relocation.

(5) (A) Order that the owner shall offer the first right to occupancy of the premises to each tenant who received 

benefits pursuant to subparagraph (A) of paragraph (3), before letting the unit for rent to a third party. The 

owner’s offer on the first right to occupancy to the tenant shall be in writing, and sent by first-class certified 

mail to the address given by the tenant at the time of relocation. If the owner has not been provided the 

tenant’s address by the tenant as prescribed by this section, the owner shall not be required to provide notice 

under this section or offer the tenant the right to return to occupancy.

(B) The tenant shall notify the owner in writing that he or she will occupy the unit. The notice shall be sent by 

first-class certified mail no later than 10 days after the notice has been mailed by the owner.
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(6) Order that failure to comply with any abatement order under this chapter shall be punishable by civil 

contempt, penalties under Chapter 6 (commencing with Section 17995), and any other penalties and fines as 

are available.

(e) The initiation of a proceeding or entry of a judgment pursuant to this section or Section 17980.6 shall be 

deemed to be a “proceeding” or “judgment” as provided by paragraph (4) or (5) of subdivision (a) of Section 

1942.5 of the Civil Code.

(f) The term “owner,” for the purposes of this section, shall include the owner, including any public entity that 

owns residential real property, at the time of the initial notice or order and any successor in interest who had 

actual or constructive knowledge of the notice, order, or prosecution.

(g) These remedies shall be in addition to those provided by any other law.

(h) This section and Section 17980.6 shall not impair the rights of an owner exercising his or her rights 

established pursuant to Chapter 12.75 (commencing with Section 7060) of Division 7 of Title 1 of the 

Government Code.
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AB-2610 Tenants: foreclosure and unlawful detainer. (2011-2012)

Assembly Bill No. 2610

CHAPTER 562

An act to amend Section 2924.8 of the Civil Code, and to amend Sections 415.46 

and 1161b of the Code of Civil Procedure, relating to tenants.

[ Approved by Governor September 25, 2012. Filed Secretary of State 

September 25, 2012. ] 

LEGISLATIVE COUNSEL'S DIGEST

AB 2610, Skinner. Tenants: foreclosure and unlawful detainer.

(1) Existing law requires a notice of sale to be posted before any power of sale can be exercised under the 

power of sale contained in any deed of trust or mortgage. Existing law, until January 1, 2013, requires a 

resident of property upon which a notice of sale has been posted to be provided a specified notice advising the 

resident that, among other things, if the person is renting the property, the new property owner may either 

give the tenant a new lease or rental agreement, or provide the tenant with a 60-day eviction notice, and that 

other laws may prohibit the eviction or provide the tenant with a longer notice before eviction. Existing law 

makes it an infraction to tear down the notice within 72 hours of posting. Existing law requires a state 

government entity to make translations of the notice available in 5 specified languages, for use by a 

mortgagee, trustee, beneficiary, or authorized agent, in order to satisfy the notice requirements.

This bill would revise certain portions of the notice to instead require a resident of property upon which a notice 

of sale has been posted to be advised that if the person is renting the property, the new property owner may 

either give the tenant a new lease or rental agreement, or provide the tenant with a 90-day eviction notice. The 

bill would require the notice to advise a tenant who has a lease that the new property owner is required to 

honor the lease unless the new owner will occupy the property as a primary residence or under other limited 

circumstances. The bill would require the Department of Consumer Affairs to make translations of the notice 

available, as described above. The bill would provide that these changes to the notice would become operative 

on March 1, 2013, or 60 days following posting of a dated notice incorporating those amendments on the 

Department of Consumer Affairs Internet Web site, whichever date is later. The bill would extend the operation 

of these provisions until December 31, 2019.

By extending the operation of provisions establishing a crime, this bill would impose a state-mandated local 

program.

(2) Existing law provides, that in an unlawful detainer action, if an owner or owner’s agent has obtained service 

of a prejudgment claim of right to possession, as specified, no occupant of the premises, whether or not that 

occupant is named in the judgment for possession, may object to the enforcement of the judgment, as 

specified.

This bill would provide that in any action for unlawful detainer resulting from a foreclosure sale of a rental 

housing unit pursuant to specified provisions, the above provisions regarding objection to the enforcement of a 

judgment do not limit the right of a tenant or subtenant to file a prejudgment claim of right of possession or to 

object to enforcement of a judgment for possession, regardless of whether the tenant or subtenant was served 

with a prejudgment claim of right to possession, as specified.
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(3) Existing law, until January 1, 2013, requires a tenant or subtenant in possession of a rental housing unit at 

the time that property is sold in foreclosure to be provided 60 days’ written notice to quit before the tenant or 

subtenant may be removed from the property, as specified.

This bill would instead require a tenant or subtenant in possession of a rental housing unit under a month-to-

month lease at the time that property is sold in foreclosure to be provided 90 days’ written notice to quit before 

the tenant or subtenant may be removed from the property. The bill would provide tenants or subtenants 

holding possession of a rental housing unit under a fixed-term residential lease entered into before transfer of 

title at the foreclosure sale the right to possession until the end of the lease term, except in specified 

circumstances. The bill would also extend the operation of these provisions until December 31, 2019.

(4) The California Constitution requires the state to reimburse local agencies and school districts for certain 

costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 2924.8 of the Civil Code is amended to read:

2924.8. (a) (1) Upon posting a notice of sale pursuant to Section 2924f, a trustee or authorized agent shall also 

post the following notice, in the manner required for posting the notice of sale on the property to be sold, and a 

mortgagee, trustee, beneficiary, or authorized agent, concurrently with the mailing of the notice of sale 

pursuant to Section 2924b, shall send by first-class mail in an envelope addressed to the “Resident of property 

subject to foreclosure sale” the following notice in English and the languages described in Section 1632:

Foreclosure process has begun on this property, which may affect your right to continue to live in this property. 

Twenty days or more after the date of this notice, this property may be sold at foreclosure. If you are renting 

this property, the new property owner may either give you a new lease or rental agreement or provide you with 

a 90-day eviction notice. You may have a right to stay in your home for longer than 90 days. If you have a 

fixed-term lease, the new owner must honor the lease unless the new owner will occupy the property as a 

primary residence or in other limited circumstances. Also, in some cases and in some cities with a “just cause 

for eviction” law, you may not have to move at all. All rights and obligations under your lease or tenancy, 

including your obligation to pay rent, will continue after the foreclosure sale. You may wish to contact a lawyer 

or your local legal aid office or housing counseling agency to discuss any rights you may have.

(2) The amendments to the notice in this subdivision made by the act that added this paragraph shall become 

operative on March 1, 2013, or 60 days following posting of a dated notice incorporating those amendments on 

the Department of Consumer Affairs Internet Web site, whichever date is later.

(b) It is an infraction to tear down the notice described in subdivision (a) within 72 hours of posting. Violators 

shall be subject to a fine of one hundred dollars ($100).

(c) The Department of Consumer Affairs shall make available translations of the notice described in subdivision 

(a) which may be used by a mortgagee, trustee, beneficiary, or authorized agent to satisfy the requirements of 

this section.

(d) This section shall only apply to loans secured by residential real property, and if the billing address for the 

mortgage note is different than the property address.

(e) This section shall remain in effect only until December 31, 2019, and as of that date is repealed, unless a 

later enacted statute, that is enacted before December 31, 2019, deletes or extends that date.

SEC. 2. Section 415.46 of the Code of Civil Procedure is amended to read:
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415.46. (a) In addition to the service of a summons and complaint in an action for unlawful detainer upon a 

tenant and subtenant, if any, as prescribed by this article, a prejudgment claim of right to possession may also 

be served on any person who appears to be or who may claim to have occupied the premises at the time of the 

filing of the action. Service upon occupants shall be made pursuant to subdivision (c) by serving a copy of a 

prejudgment claim of right to possession, as specified in subdivision (f), attached to a copy of the summons 

and complaint at the same time service is made upon the tenant and subtenant, if any.

(b) Service of the prejudgment claim of right to possession in this manner shall be effected by a marshal, 

sheriff, or registered process server.

(c) (1) When serving the summons and complaint upon a tenant and subtenant, if any, the marshal, sheriff, or 

registered process server shall make a reasonably diligent effort to ascertain whether there are other adult 

occupants of the premises who are not named in the summons and complaint by inquiring of the person or 

persons who are being personally served, or any person of suitable age and discretion who appears to reside 

upon the premises, whether there are other occupants of the premises.

(2) If the identity of such an occupant is disclosed to the officer or process server and the occupant is present 

at the premises, the officer or process server shall serve that occupant with a copy of the prejudgment claim of 

right to possession attached to a copy of the summons and complaint. If personal service cannot be made upon 

that occupant at that time, service may be effected by leaving a copy of a prejudgment claim of right to 

possession attached to a copy of the summons and complaint addressed to that occupant with a person of 

suitable age and discretion at the premises, affixing the same so that it is not readily removable in a 

conspicuous place on the premises in a manner most likely to give actual notice to that occupant, and sending 

the same addressed to that occupant by first-class mail.

(3) In addition to the service on an identified occupant, or if no occupant is disclosed to the officer or process 

server, or if substituted service is made upon the tenant and subtenant, if any, the officer or process server 

shall serve a prejudgment claim of right to possession for all other persons who may claim to occupy the 

premises at the time of the filing of the action by leaving a copy of a prejudgment claim of right to possession 

attached to a copy of the summons and complaint at the premises at the same time service is made upon the 

tenant and subtenant, if any, affixing the same so that it is not readily removable in a conspicuous place on the 

premises so that it is likely to give actual notice to an occupant, and sending the same addressed to “all 

occupants in care of the named tenant” to the premises by first-class mail.

(4) The person serving process shall state the date of service on the prejudgment claim of right to possession 

form. However, the absence of the date of service on the prejudgment claim of right to possession does not 

invalidate the claim.

(d) Proof of service under this section shall be filed with the court and shall include a statement that service 

was made pursuant to this section. Service on occupants in accordance with this section shall not alter or affect 

service upon the tenant or subtenant, if any.

(e) (1) If an owner or his or her agent has directed and obtained service of a prejudgment claim of right to 

possession in accordance with this section, no occupant of the premises, whether or not that occupant is named 

in the judgment for possession, may object to the enforcement of that judgment as prescribed in Section 

1174.3.

(2) In any action for unlawful detainer resulting from a foreclosure sale of a rental housing unit pursuant to 

Section 1161a, paragraph (1) shall not limit the right of any tenant or subtenant of the property to file a 

prejudgment claim of right of possession pursuant to subdivision (a) of Section 1174.25 at any time before 

judgment, or to object to enforcement of a judgment for possession as prescribed in Section 1174.3, whether 

or not the tenant or subtenant was served with a prejudgment claim of right to possession.

(f) The prejudgment claim of right to possession shall be made on the following form:

PRINTER PLEASE NOTE: TIP-IN MATERIAL TO BE INSERTED

SEC. 3. Section 1161b of the Code of Civil Procedure is amended to read:

1161b. (a) Notwithstanding Section 1161a, a tenant or subtenant in possession of a rental housing unit under a 

month-to-month lease or periodic tenancy at the time the property is sold in foreclosure shall be given 90 days’ 
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written notice to quit pursuant to Section 1162 before the tenant or subtenant may be removed from the 

property as prescribed in this chapter.

(b) In addition to the rights set forth in subdivision (a), tenants or subtenants holding possession of a rental 

housing unit under a fixed-term residential lease entered into before transfer of title at the foreclosure sale 

shall have the right to possession until the end of the lease term, and all rights and obligations under the lease 

shall survive foreclosure, except that the tenancy may be terminated upon 90 days’ written notice to quit 

pursuant to subdivision (a) if any of the following conditions apply:

(1) The purchaser or successor in interest will occupy the housing unit as a primary residence.

(2) The lessee is the mortgagor or the child, spouse, or parent of the mortgagor.

(3) The lease was not the result of an arms’ length transaction.

(4) The lease requires the receipt of rent that is substantially less than fair market rent for the property, except 

when rent is reduced or subsidized due to a federal, state, or local subsidy or law.

(c) The purchaser or successor in interest shall bear the burden of proof in establishing that a fixed-term 

residential lease is not entitled to protection under subdivision (b).

(d)  This section shall not apply if any party to the note remains in the property as a tenant, subtenant, or 

occupant.

(e) Nothing in this section is intended to affect any local just cause eviction ordinance. This section does not, 

and shall not be construed to, affect the authority of a public entity that otherwise exists to regulate or monitor 

the basis for eviction.

(f) This section shall remain in effect only until December 31, 2019, and as of that date is repealed, unless a 

later enacted statute, that is enacted before December 31, 2019, deletes or extends that date.

SEC. 4. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California 

Constitution because the only costs that may be incurred by a local agency or school district will be incurred 

because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a 

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of 

a crime within the meaning of Section 6 of Article XIIIB of the California Constitution.
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SB-1473 Tenants: foreclosure and unlawful detainer. (2011-2012)

AMENDED  IN  ASSEMBLY JULY 05, 2012

AMENDED  IN  ASSEMBLY JUNE 19, 2012

AMENDED  IN  SENATE APRIL 26, 2012

AMENDED  IN  SENATE MARCH 29, 2012

CALIFORNIA LEGISLATURE— 2011–2012 REGULAR SESSION

SENATE BILL No. 1473

Introduced  by  Senator Hancock, Corbett

(Coauthor(s): Senator DeSaulnier, Leno, Pavley)

February 24, 2012

An act to amend Section 2924.8 of the Civil Code, and to amend Sections 415.46, 

1161b, and 1161c and 1161b of the Code of Civil Procedure, relating to tenants. 

LEGISLATIVE COUNSEL'S DIGEST

SB 1473, as amended, Hancock. Tenants: foreclosure and unlawful detainer.

(1) Existing law requires a notice of sale to be posted before any power of sale can be exercised under the 

power of sale contained in any deed of trust or mortgage. Existing law, until January 1, 2013, requires a 

resident of property upon which a notice of sale has been posted to be provided a specified notice advising the 

resident that, among other things, if the person is renting the property, the new property owner may either 

give the tenant a new lease or rental agreement, or provide the tenant with a 60-day eviction notice, and that 

other laws may prohibit the eviction or provide the tenant with a longer notice before eviction. Existing law 

makes it an infraction to tear down the notice within 72 hours of posting. Existing law requires a state 

government entity to make translations of the notice available in 5 specified languages, for use by a 

mortgagee, trustee, beneficiary, or authorized agent, in order to satisfy the notice requirements.

This bill would revise certain portions of the notice to instead require a resident of property upon which a notice 

of sale has been posted to be advised that if the person is renting the property, the new property owner may 

either give the tenant a new lease or rental agreement, or provide the tenant with a 90-day eviction notice. The 

bill would require the notice to advise a tenant who has a lease that the new property owner is required to 

honor the lease unless the new owner will occupy the property as a primary residence or under other limited 

circumstances. The bill would require the Department of Consumer Affairs to make translations of the notice 

available, as described above. The bill would provide that these changes to the notice would become operative 

on March 1, 2013, or 60 days following the issuance of an amended notice translation by the Department of 
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Consumer Affairs Internet Web site, whichever date is later. The bill would extend the operation of these 

provisions until December 31, 2019.

By extending the operation of provisions establishing a crime, this bill would impose a state-mandated local 

program.

(2) Existing law provides that, in an unlawful detainer action, if an owner or owner’s agent has obtained service 

of a prejudgment claim of right to possession, as specified, no occupant of the premises, whether or not that 

occupant is named in the judgment for possession, may object to the enforcement of the judgment, as 

specified.

This bill would provide that in any action for unlawful detainer resulting from a foreclosure sale of a rental 

housing unit pursuant to specified provisions, the above provisions regarding objection to the enforcement of a 

judgment do not limit the right of a tenant or subtenant to file a prejudgment claim of right of possession or to 

object to enforcement of a judgment for possession, regardless of whether the tenant or subtenant was served 

with a prejudgment claim of right to possession, as specified.

(3) Existing law, until January 1, 2013, requires a tenant or subtenant in possession of a rental housing unit at 

the time that property is sold in foreclosure to be provided 60 days’ written notice to quit before the tenant or 

subtenant may be removed from the property, as specified.

This bill would instead require a tenant or subtenant in possession of a rental housing unit under a month-to-

month lease or periodic tenancy at the time that property is sold in foreclosure to be provided 90 days’ written 

notice to quit before the tenant or subtenant may be removed from the property. The bill would provide tenants 

or subtenants holding possession of a rental housing unit under a fixed-term residential lease entered into 

before transfer of title at the foreclosure sale the right to possession until the end of the lease term, except in 

specified circumstances. The bill would also extend the operation of these provisions until December 31, 2019.

(4)Existing law, until January 1, 2013, and subject to exceptions, requires that in the case of any foreclosure on 

a residential property, the immediate successor in interest in the property pursuant to the foreclosure shall 

attach a cover sheet, as specified, to any notice of termination of tenancy served on a tenant of that property 

within the first year after the foreclosure sale.

This bill would extend the operation of these provisions until December 31, 2019.

(5)

(4) The California Constitution requires the state to reimburse local agencies and school districts for certain 

costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 2924.8 of the Civil Code is amended to read:

2924.8. (a) (1) Upon posting a notice of sale pursuant to Section 2924f, a trustee or authorized agent shall also 

post the following notice, in the manner required for posting the notice of sale on the property to be sold, and a 

mortgagee, trustee, beneficiary, or authorized agent, concurrently with the mailing of the notice of sale 

pursuant to Section 2924b, shall send by first-class mail in an envelope addressed to the “Resident of property 

subject to foreclosure sale” the following notice in English and the languages described in Section 1632:

Foreclosure process has begun on this property, which may affect your right to continue to live in this property. 

Twenty days or more after the date of this notice, this property may be sold at foreclosure. If you are renting 

this property, the new property owner may either give you a new lease or rental agreement or provide you with 

a 90-day eviction notice. You may have a right to stay in your home for longer than 90 days. If you have a 

fixed-term lease, the new owner must honor the lease unless the new owner will occupy the property as a 

primary residence or in other limited circumstances. Also, in some cases and in some cities with a “just cause 

for eviction” law, you may not have to move at all. All rights and obligations under your lease or tenancy, 
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including your obligation to pay rent, will continue after the foreclosure sale. You may wish to contact a lawyer 

or your local legal aid office or housing counseling agency to discuss any rights you may have.

(2) The amendments to the notice in this subdivision made by the act that added this paragraph shall become 

operative on March 1, 2013, or 60 days following posting of a dated notice incorporating those amendments on 

the Department of Consumer Affairs Internet Web site, whichever date is later.

(b) It shall be an infraction to tear down the notice described in subdivision (a) within 72 hours of posting. 

Violators shall be subject to a fine of one hundred dollars ($100).

(c) The Department of Consumer Affairs shall make available translations of the notice described in subdivision 

(a) which may be used by a mortgagee, trustee, beneficiary, or authorized agent to satisfy the requirements of 

this section.

(d) This section shall only apply to loans secured by residential real property, and if the billing address for the 

mortgage note is different than the property address.

(e) This section shall remain in effect only until December 31, 2019, and as of that date is repealed, unless a 

later enacted statute, that is enacted before December 31, 2019, deletes or extends that date.

SEC. 2. Section 415.46 of the Code of Civil Procedure is amended to read:

415.46. (a) In addition to the service of a summons and complaint in an action for unlawful detainer upon a 

tenant and subtenant, if any, as prescribed by this article, a prejudgment claim of right to possession may also 

be served on any person who appears to be or who may claim to have occupied the premises at the time of the 

filing of the action. Service upon occupants shall be made pursuant to subdivision (c) by serving a copy of a 

prejudgment claim of right to possession, as specified in subdivision (f), attached to a copy of the summons 

and complaint at the same time service is made upon the tenant and subtenant, if any.

(b) Service of the prejudgment claim of right to possession in this manner shall be effected by a marshal, 

sheriff, or registered process server.

(c) (1) When serving the summons and complaint upon a tenant and subtenant, if any, the marshal, sheriff, or 

registered process server shall make a reasonably diligent effort to ascertain whether there are other adult 

occupants of the premises who are not named in the summons and complaint by inquiring of the person or 

persons who are being personally served, or any person of suitable age and discretion who appears to reside 

upon the premises, whether there are other occupants of the premises.

(2) If the identity of such an occupant is disclosed to the officer or process server and the occupant is present 

at the premises, the officer or process server shall serve that occupant with a copy of the prejudgment claim of 

right to possession attached to a copy of the summons and complaint. If personal service cannot be made upon 

that occupant at that time, service may be effected by leaving a copy of a prejudgment claim of right to 

possession attached to a copy of the summons and complaint addressed to that occupant with a person of 

suitable age and discretion at the premises, affixing the same so that it is not readily removable in a 

conspicuous place on the premises in a manner most likely to give actual notice to that occupant, and sending 

the same addressed to that occupant by first-class mail.

(3) In addition to the service on an identified occupant, or if no occupant is disclosed to the officer or process 

server, or if substituted service is made upon the tenant and subtenant, if any, the officer or process server 

shall serve a prejudgment claim of right to possession for all other persons who may claim to occupy the 

premises at the time of the filing of the action by leaving a copy of a prejudgment claim of right to possession 

attached to a copy of the summons and complaint at the premises at the same time service is made upon the 

tenant and subtenant, if any, affixing the same so that it is not readily removable in a conspicuous place on the 

premises so that it is likely to give actual notice to an occupant, and sending the same addressed to “all 

occupants in care of the named tenant” to the premises by first-class mail.

(4) The person serving process shall state the date of service on the prejudgment claim of right to possession 

form. However, the an absence of the date of service on the prejudgment claim of right to possession does not 

invalidate the claim.
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(d) Proof of service under this section shall be filed with the court and shall include a statement that service 

was made pursuant to this section. Service on occupants in accordance with this section shall not alter or affect 

service upon the tenant or subtenant, if any.

(e) (1) If an owner or his or her agent has directed and obtained service of a prejudgment claim of right to 

possession in accordance with this section, no occupant of the premises, whether or not that occupant is named 

in the judgment for possession, may object to the enforcement of that judgment as prescribed in Section 

1174.3.

(2) In any action for unlawful detainer resulting from a foreclosure sale of a rental housing unit pursuant to 

Section 1161a, paragraph (1) shall not limit the right of any tenant or subtenant of the property to file a 

prejudgment claim of right of possession pursuant to subdivision (a) of Section 1174.25 at any time before 

judgment, or to object to enforcement of a judgment for possession as prescribed in Section 1174.3, whether 

or not the tenant or subtenant was served with a prejudgment claim of right to possession.

(f) The prejudgment claim of right to possession shall be made on the following form:

SEC. 3. Section 1161b of the Code of Civil Procedure is amended to read:

1161b. (a) Notwithstanding Section 1161a, a tenant or subtenant in possession of a rental housing unit under a 

month-to-month lease or periodic tenancy at the time the property is sold in foreclosure shall be given 90 days’ 

written notice to quit pursuant to Section 1162 before the tenant or subtenant may be removed from the 

property as prescribed in this chapter.

(b) In addition to the rights set forth in subdivision (a), the tenants or subtenants holding possession of a rental 

housing unit under a fixed term residential lease entered into before transfer of title at the foreclosure sale shall 

have the right to possession until the end of the lease term, and all rights and obligations under the lease shall 

survive foreclosure, except that the tenancy may be terminated upon 90 days’ written notice to quit pursuant 

to subdivision (a) if any of the following conditions apply:

(1) The purchaser or successor in interest will occupy the housing unit as a primary residence.

(2) The lessee is the mortgagor or the child, spouse, or parent of the mortgagor.

(3) The lease was not the result of an arms’ length transaction.

(4) The lease requires the receipt of rent that is substantially less than fair market rent for the property, except 

when rent is reduced or subsidized due to a federal, state, or local subsidy or law.

(c) The purchaser or successor in interest shall bear the burden of proof in establishing that a fixed term 

residential lease is not entitled to protection under subdivision (b).

(d) This section shall not apply if any party to the note remains in the property as a tenant, subtenant, or 

occupant.

(e) Nothing in this section is intended to affect any local just cause eviction ordinance. This section does not, 

and shall not be construed to, affect the authority of a public entity that otherwise exists to regulate or monitor 

the basis for eviction.

(f) This section shall remain in effect only until December 31, 2019, and as of that date is repealed, unless a 

later enacted statute, that is enacted before December 31, 2019, deletes or extends that date.

SEC. 4.Section 1161c of the Code of Civil Procedure is amended to read:1161c.

(a)In the case of any foreclosure on a residential property, the immediate successor in interest in the property 

pursuant to the foreclosure shall attach a cover sheet, in the form as set forth in subdivision (b), to any notice 

of termination of tenancy served on a tenant of that property within the first year after the foreclosure sale. 

This notice shall not be required if any of the following apply:

(1)The tenancy is terminated pursuant to Section 1161.

(2)The successor in interest and the tenant have executed a written rental agreement or lease or a written 

acknowledgment of a preexisting rental agreement or lease.
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(3)The tenant receiving the notice was not a tenant at the time of the foreclosure.(b)The cover sheet shall 

consist of the following notice, in at least 12-point type:

Notice to Any Renters Living At

[street address of the unit]

The attached notice means that your home was recently sold in foreclosure and the new owner plans to evict 

you.

You should talk to a lawyer NOW to see what your rights are. You may receive court papers in a few days. If 

your name is on the papers it may hurt your credit if you do not respond and simply move out.

Also, if you do not respond within five days of receiving the papers, even if you are not named in the papers, 

you will likely lose any rights you may have. In some cases, you can respond without hurting your credit. You 

should ask a lawyer about it.

You may have the right to stay in your home for 90 days or longer, regardless of any deadlines stated on any 

attached papers. In some cases and in some cities with a “just cause for eviction law,” you may not have to 

move at all. But you must take the proper legal steps in order to protect your rights.

How to Get Legal Help

If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services 

program. You can locate these nonprofit groups at the California Legal Services Web site 

(www.lawhelpcalifornia.org), the California Courts Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), or 

by contacting your local court or county bar association.

(c)If the notice to quit specifies an effective date of at least 90 days after the notice is served, without 

qualification, no cover sheet shall be required, provided that the notice incorporates the text of the cover sheet, 

as set forth in subdivision (b) in at least 10-point type. The incorporated text shall omit the caption and the 

first paragraph of the cover sheet and the fourth paragraph of the cover sheet shall be replaced by the 

following language:

You may have the right to stay in your home for longer than 90 days. If you have a lease that ends more than 

90 days from now, the new owner must honor the lease under many circumstances. Also, in some cases and in 

some cities with a “just cause for eviction law,” you may not have to move at all. But you must take the proper 

legal steps in order to protect your rights.

(d)This section shall remain in effect only until December 31, 2019, and as of that date is repealed, unless a 

later enacted statute, that is enacted before December 31, 2019, deletes or extends that date.

SEC. 5.SEC. 4. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California 

Constitution because the only costs that may be incurred by a local agency or school district will be incurred 

because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a 

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of 

a crime within the meaning of Section 6 of Article XIIIB of the California Constitution.
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AB-1950 Prohibited business practices: enforcement. (2011-2012)

Assembly Bill No. 1950

CHAPTER 569

An act to amend Sections 10085.6 and 10130 of the Business and Professions 

Code, to amend Section 2944.7 of the Civil Code, and to amend Section 802 of the 

Penal Code, relating to business. 

[ Approved by Governor September 25, 2012. Filed Secretary of State 

September 25, 2012. ] 

LEGISLATIVE COUNSEL'S DIGEST

AB 1950, Davis. Prohibited business practices: enforcement.

(1) Existing law prohibits any person from engaging in the business of, acting in the capacity of, advertising as, 

or assuming to act as, a real estate broker or a real estate salesperson without first obtaining a real estate 

license, as specified.

This bill would additionally prohibit any person from engaging in the business of, acting in the capacity of, 

advertising as, or assuming to act as, a mortgage loan originator without having obtained a license 

endorsement, as specified.

(2) Existing law, until January 1, 2013, prohibits any person who negotiates or arranges residential mortgage 

loan modifications, as specified, for a fee, from demanding or receiving preperformance compensation, as 

specified, or requiring security as collateral or taking a power of attorney from the borrower and makes a 

violation of that prohibition a misdemeanor subject to specified fines.

Existing law, until January 1, 2013, also prohibits certain conduct by a real estate licensee in connection with a 

mortgage loan modification or forbearance, including demanding compensation before service is fully 

performed, taking a lien on property or wage assignment, or taking a power of attorney from the borrower. A 

violation of those prohibitions is a misdemeanor. 

This bill would extend the operation of the above-described provisions indefinitely. By extending the operation 

of existing crimes, this bill would impose a state-mandated local program.

(3) Existing law provides that any person advertising or holding himself or herself out as practicing or entitled 

to practice law or otherwise practicing law who is not an active member of the State Bar, or any person acting 

or advertising themselves as a real estate broker, real estate salesperson, or mortgage loan originator without 

a license or license endorsement, is guilty of a misdemeanor. Existing law requires any person, including a 

person licensed to practice law, who performs a mortgage loan modification or other form of mortgage loan 

forbearance for a fee or other compensation, as specified, to provide a specified notice to the borrower 

concerning 3rd parties arranging loan modifications. Existing law also prohibits certain conduct by that person 

including, among other things, demanding compensation before service is fully performed, taking a lien on 

property or a wage assignment, or taking a power of attorney from the borrower. Existing law provides that a 

violation of these requirements or prohibitions is a misdemeanor with specified penalties. Existing law requires 

that a prosecution for these offenses be commenced within one year of the commission of the offense.
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This bill would extend the time to commence a prosecution for these offenses to 3 years from the discovery of 

the commission of the offense, or within 3 years after completion of the offense, whichever is later.

(4) The California Constitution requires the state to reimburse local agencies and school districts for certain 

costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 10085.6 of the Business and Professions Code is amended to read:

10085.6. (a) Notwithstanding any other provision of law, it shall be unlawful for any licensee who negotiates, 

attempts to negotiate, arranges, attempts to arrange, or otherwise offers to perform a mortgage loan 

modification or other form of mortgage loan forbearance for a fee or other compensation paid by the borrower, 

to do any of the following:

(1) Claim, demand, charge, collect, or receive any compensation until after the licensee has fully performed 

each and every service the licensee contracted to perform or represented that he, she, or it would perform.

(2) Take any wage assignment, any lien of any type on real or personal property, or other security to secure 

the payment of compensation.

(3) Take any power of attorney from the borrower for any purpose.

(b) A violation of this section by a natural person who is a licensee is a public offense punishable by a fine not 

exceeding ten thousand dollars ($10,000), by imprisonment in the county jail for a term not to exceed one 

year, or by both that fine and imprisonment, or if by a corporation, the violation is punishable by a fine not 

exceeding fifty thousand dollars ($50,000). These penalties are cumulative to any other remedies or penalties 

provided by law.

(c) This section shall apply only to mortgages and deeds of trust secured by residential real property containing 

four or fewer dwelling units.

SEC. 2. Section 10130 of the Business and Professions Code is amended to read:

10130. It is unlawful for any person to engage in the business of, act in the capacity of, advertise as, or assume 

to act as a real estate broker or a real estate salesperson within this state without first obtaining a real estate 

license from the department, or to engage in the business of, act in the capacity of, advertise as, or assume to 

act as a mortgage loan originator within this state without having obtained a license endorsement.

The commissioner may prefer a complaint for violation of this section before any court of competent 

jurisdiction, and the commissioner and his or her counsel, deputies, or assistants may assist in presenting the 

law or facts at the trial.

It is the duty of the district attorney of each county in this state to prosecute all violations of this section in 

their respective counties in which the violations occur.

SEC. 3. Section 2944.7 of the Civil Code is amended to read:

2944.7. (a) Notwithstanding any other provision of law, it shall be unlawful for any person who negotiates, 

attempts to negotiate, arranges, attempts to arrange, or otherwise offers to perform a mortgage loan 

modification or other form of mortgage loan forbearance for a fee or other compensation paid by the borrower, 

to do any of the following:

(1) Claim, demand, charge, collect, or receive any compensation until after the person has fully performed each 

and every service the person contracted to perform or represented that he or she would perform.

(2) Take any wage assignment, any lien of any type on real or personal property, or other security to secure 

the payment of compensation.
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(3) Take any power of attorney from the borrower for any purpose.

(b) A violation of this section by a natural person is a public offense punishable by a fine not exceeding ten 

thousand dollars ($10,000), by imprisonment in the county jail for a term not to exceed one year, or by both 

that fine and imprisonment, or if by a business entity, the violation is punishable by a fine not exceeding fifty 

thousand dollars ($50,000). These penalties are cumulative to any other remedies or penalties provided by law.

(c) Nothing in this section precludes a person, or an agent acting on that person’s behalf, who offers loan 

modification or other loan forbearance services for a loan owned or serviced by that person, from doing any of 

the following:

(1) Collecting principal, interest, or other charges under the terms of a loan, before the loan is modified, 

including charges to establish a new payment schedule for a nondelinquent loan, after the borrower reduces the 

unpaid principal balance of that loan for the express purpose of lowering the monthly payment due under the 

terms of the loan.

(2) Collecting principal, interest, or other charges under the terms of a loan, after the loan is modified.

(3) Accepting payment from a federal agency in connection with the federal Making Home Affordable Plan or 

other federal plan intended to help borrowers refinance or modify their loans or otherwise avoid foreclosures.

(d) This section shall apply only to mortgages and deeds of trust secured by residential real property containing 

four or fewer dwelling units.

SEC. 4. Section 802 of the Penal Code, as amended by Chapter 43 of the Statutes of 2012, is amended to 

read:

802. (a) Except as provided in subdivision (b), (c), (d), or (e), prosecution for an offense not punishable by 

death or imprisonment in the state prison or pursuant to subdivision (h) of Section 1170 shall be commenced 

within one year after commission of the offense.

(b) Prosecution for a misdemeanor violation of Section 647.6 or former Section 647a committed with or upon a 

minor under the age of 14 years shall be commenced within three years after commission of the offense.

(c) Prosecution of a misdemeanor violation of Section 729 of the Business and Professions Code shall be 

commenced within two years after commission of the offense.

(d) Prosecution of a misdemeanor violation of Chapter 9 (commencing with Section 7000) of Division 3 of the 

Business and Professions Code shall be commenced as follows:

(1) With respect to Sections 7028.17, 7068.5, and 7068.7 of the Business and Professions Code, within one 

year of the commission of the offense.

(2) With respect to Sections 7027.1, 7028.1, 7028.15, 7118.4, 7118.5, 7118.6, 7126, 7153, 7156, 7157, 7158, 

7159.5 (licensee only), 7159.14 (licensee only), 7161, and 7189 of the Business and Professions Code, within 

two years of the commission of the offense.

(3) With respect to Sections 7027.3 and 7028.16 of the Business and Professions Code, within three years of 

the commission of the offense.

(4) With respect to Sections 7028, 7159.5 (nonlicensee only), and 7159.14 (nonlicensee only) of the Business 

and Professions Code, within four years of the commission of the offense.

(e) Prosecution for a misdemeanor violation of Section 6126, 10085.6, 10139, or 10147.6 of the Business and 

Professions Code or Section 2944.6 or 2944.7 of the Civil Code shall be commenced within three years after 

discovery of the commission of the offense, or within three years after completion of the offense, whichever is 

later.

SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California 

Constitution because the only costs that may be incurred by a local agency or school district will be incurred 

because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a 

crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of 

a crime within the meaning of Section 6 of Article XIIIB of the California Constitution.
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Bill Text: CA AB1763 | 2011-2012 | Regular Session | Introduced

California Assembly Bill 1763 (Prior Session Legislation)

NOTE: There are more recent revisions of this legislation. Read Latest Draft

Bill Title: Peace officers: City of Los Angeles. [Track Bill]

Status: 2012-08-27 - Re-referred to Com. on RLS. pursuant to Senate Rule 29.10(c). [AB1763 Detail]

Download: California-2011-AB1763-Introduced.html

BILL NUMBER: AB 1763 INTRODUCED 

BILL TEXT 

INTRODUCED BY   Assembly Member Davis 

                        FEBRUARY 17, 2012 

   An act to amend Section 923 of the Penal Code, relating to grand 

jury proceedings. 

LEGISLATIVE COUNSEL'S DIGEST 

   AB 1763, as introduced, Davis. Grand jury proceedings: Attorney 

General: powers and duties. 

   Existing law authorizes the Attorney General to convene the grand 

jury to investigate and consider certain criminal matters. The 

Attorney General is authorized to take full charge of the 

presentation of the matters to the grand jury, issue subpoenas, 

prepare indictments, and do all other things incident thereto to the 

same extent as the district attorney may do. 

   This bill would provide that when the grand jury is convened by 

the Attorney General, the Attorney General is required to take full 

charge of the presentation of the matters to the grand jury, issue 

subpoenas, prepare indictments, and do all other things incident 

thereto to the same extent as the district attorney may do. 

   Vote: majority. Appropriation: no. Fiscal committee: yes. 

State-mandated local program: no. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

  SECTION 1.  Section 923 of the Penal Code is amended to read: 

   923.  (a) Whenever the Attorney General considers that the public 

interest requires, he or she may, with or without the concurrence of 

the district attorney, direct the grand jury to convene for the 

investigation and consideration of those matters of a criminal nature 

that he or she desires to submit to it. He or she  may 

 shall  take full charge of the presentation of 

the matters to the grand jury, issue subpoenas, prepare indictments, 

and do all other things incident thereto to the same extent as the 

district attorney may do. 

   (b) Whenever the Attorney General considers that the public 

interest requires, he or she may, with or without the concurrence of 

the district attorney, petition the court to impanel a special grand 

jury to investigate, consider, or issue indictments for any of the 

activities subject to fine, imprisonment, or asset forfeiture under 

Section 14107 of the Welfare and Institutions Code. He or she may 

take full charge of the presentation of the matters to the grand 
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jury, issue subpoenas, prepare indictments, and do all other things 

incident thereto to the same extent as the district attorney may do. 

If the evidence presented to the grand jury shows the commission of 

an offense or offenses for which jurisdiction would be in a county 

other than the county where the grand jury is impaneled, the Attorney 

General, with or without the concurrence of the district attorney in 

the county with jurisdiction over the offense or offenses, may 

petition the court to impanel a special grand jury in that county. 

Notwithstanding any other provision of law, upon request of the 

Attorney General, a grand jury convened by the Attorney General 

pursuant to this subdivision may submit confidential information 

obtained by that grand jury, including, but not limited to documents 

and testimony, to a second grand jury that has been impaneled at the 

request of the Attorney General pursuant to this subdivision in any 

other county where venue for an offense or offenses shown by evidence 

presented to the first grand jury is proper. All confidentiality 

provisions governing information, testimony, and evidence presented 

to a grand jury shall be applicable except as expressly permitted by 

this subdivision. The Attorney General shall inform the grand jury 

that transmits confidential information and the grand jury that 

receives confidential information of any exculpatory evidence, as 

required by Section 939.71. The grand jury that transmits information 

to another grand jury shall include the exculpatory evidence 

disclosed by the Attorney General in the transmission of the 

confidential information. The Attorney General shall inform both the 

grand jury transmitting the confidential information and the grand 

jury receiving that information of their duties under Section 939.7. 

A special grand jury convened pursuant to this subdivision shall be 

in addition to the other grand juries authorized by this chapter or 

Chapter 2 (commencing with Section 893). 

   (c) Upon certification by the Attorney General, a statement of the 

costs directly related to the impanelment and activities of the 

grand jury pursuant to subdivision (b) from the presiding judge of 

the superior court where the grand jury was impaneled shall be 

submitted for state reimbursement of the costs to the county. 
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SB-1474 Grand jury proceedings: Attorney General: powers and duties. (2011-2012)

Senate Bill No. 1474

CHAPTER 568

An act to amend Sections 781 and 923 of the Penal Code, relating to grand jury 

proceedings.

[ Approved by Governor September 25, 2012. Filed Secretary of State 

September 25, 2012. ] 

LEGISLATIVE COUNSEL'S DIGEST

SB 1474, Hancock. Grand jury proceedings: Attorney General: powers and duties.

Existing law authorizes the Attorney General to convene the grand jury to investigate and consider certain 

criminal matters. The Attorney General is authorized to take full charge of the presentation of the matters to 

the grand jury, issue subpoenas, prepare indictments, and do all other things incident thereto to the same 

extent as the district attorney may do. Existing law authorizes the Attorney General to impanel a special grand 

jury to investigate, consider, or issue indictments for specified activities relating to Medi-Cal fraud. 

This bill also would authorize the Attorney General to convene a special statewide grand jury, as prescribed, for 

cases involving fraud or theft that occur in more than one county and were conducted by a single defendant or 

multiple defendants acting in concert.

Vote: majority   Appropriation: no   Fiscal Committee: yes   Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 781 of the Penal Code is amended to read:

781. Except as provided in Section 923, when a public offense is committed in part in one jurisdictional territory 

and in part in another, jurisdictional territory or the acts or effects thereof constituting or requisite to the 

consummation of the offense occur in two or more jurisdictional territories, the jurisdiction for the offense is in 

any competent court within either jurisdictional territory.

SEC. 2. Section 923 of the Penal Code is amended to read:

923. (a) Whenever the Attorney General considers that the public interest requires, he or she may, with or 

without the concurrence of the district attorney, direct the grand jury to convene for the investigation and 

consideration of those matters of a criminal nature that he or she desires to submit to it. He or she may take 

full charge of the presentation of the matters to the grand jury, issue subpoenas, prepare indictments, and do 

all other things incident thereto to the same extent as the district attorney may do.

(b) Whenever the Attorney General considers that the public interest requires, he or she may, with or without 

the concurrence of the district attorney, petition the court to impanel a special grand jury to investigate, 

consider, or issue indictments for any of the activities subject to fine, imprisonment, or asset forfeiture under 

Section 14107 of the Welfare and Institutions Code. He or she may take full charge of the presentation of the 
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matters to the grand jury, issue subpoenas, prepare indictments, and do all other things incident thereto to the 

same extent as the district attorney may do. If the evidence presented to the grand jury shows the commission 

of an offense or offenses for which venue would be in a county other than the county where the grand jury is 

impaneled, the Attorney General, with or without the concurrence of the district attorney in the county with 

jurisdiction over the offense or offenses, may petition the court to impanel a special grand jury in that county. 

Notwithstanding any other law, upon request of the Attorney General, a grand jury convened by the Attorney 

General pursuant to this subdivision may submit confidential information obtained by that grand jury, including, 

but not limited to, documents and testimony, to a second grand jury that has been impaneled at the request of 

the Attorney General pursuant to this subdivision in any other county where venue for an offense or offenses 

shown by evidence presented to the first grand jury is proper. All confidentiality provisions governing 

information, testimony, and evidence presented to a grand jury shall be applicable, except as expressly 

permitted by this subdivision. The Attorney General shall inform the grand jury that transmits confidential 

information and the grand jury that receives confidential information of any exculpatory evidence, as required 

by Section 939.71. The grand jury that transmits information to another grand jury shall include the 

exculpatory evidence disclosed by the Attorney General in the transmission of the confidential information. The 

Attorney General shall inform both the grand jury transmitting the confidential information and the grand jury 

receiving that information of their duties under Section 939.7. A special grand jury convened pursuant to this 

subdivision shall be in addition to the other grand juries authorized by this section, this chapter, or Chapter 2 

(commencing with Section 893). 

(c) Whenever the Attorney General considers that the public interest requires, he or she may, with or without 

the concurrence of the district attorney, impanel a special statewide grand jury to investigate, consider, or 

issue indictments in any matters in which there are two or more activities, in which fraud or theft is a material 

element, that have occurred in more than one county and were conducted either by a single defendant or 

multiple defendants acting in concert.

(1) This special statewide grand jury may be impaneled in the Counties of Fresno, Los Angeles, Sacramento, 

San Diego, or San Francisco, at the Attorney General’s discretion. When impaneling a special statewide grand 

jury pursuant to this subdivision, the Attorney General shall use an existing regularly impaneled criminal grand 

jury within the period of its regular impanelment to serve as the special statewide grand jury and make 

arrangements with the grand jury coordinator in the applicable county, or with the presiding judge or whoever 

is charged with scheduling the grand jury hearings, in order to ensure orderly coordination and use of the 

grand jurors’ time for both regular grand jury duties and special statewide grand jury duties. Whenever the 

Attorney General impanels a special statewide grand jury, the prosecuting attorney representing the Attorney 

General shall inform the special statewide grand jury at the outset of the case that the special statewide grand 

jury is acting as a special statewide grand jury with statewide jurisdiction.

(2) For special statewide grand juries impaneled pursuant to this subdivision, the Attorney General may issue 

subpoenas for documents and witnesses located anywhere in the state in order to obtain evidence to present to 

the special statewide grand jury. The special statewide grand jury may hear all evidence in the form of 

testimony or physical evidence presented to the special statewide grand jury, irrespective of the location of the 

witness or physical evidence prior to subpoena. The special statewide grand jury impaneled pursuant to this 

subdivision may indict a person or persons with charges for crimes that occurred in counties other than where 

the special statewide grand jury is impaneled. The indictment shall then be submitted to the court in any 

county in which any of the charges could otherwise have been properly brought. The court where the 

indictment is filed under this subdivision shall have proper jurisdiction over all counts in the indictment.

(3) Notwithstanding Section 944, an indictment found by a special statewide grand jury convened pursuant to 

this subdivision and endorsed as a true bill by the special statewide grand jury foreperson, may be presented to 

the court, as set forth in paragraph (2), solely by the Attorney General and within five court days of the 

endorsement of the indictment. For indictments presented to the court in this manner, the Attorney General 

shall also file with the court or court clerk, at the time of presenting the indictment, an affidavit signed by the 

special statewide grand jury foreperson attesting that all the jurors who voted on the indictment heard all of 

the evidence presented by the Attorney General, and that a proper number of jurors voted for the indictment 

pursuant to Section 940. The Attorney General’s office shall be responsible for prosecuting an indictment 

produced by the special statewide grand jury.

(4) If a defendant makes a timely and successful challenge to the Attorney General’s right to convene a special 

statewide grand jury by clearly demonstrating that the charges brought are not encompassed by this 

subdivision, the court shall dismiss the indictment without prejudice to the Attorney General, who may bring 
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the same or other charges against the defendant at a later date by way of another special statewide grand jury, 

properly convened, or a regular grand jury, or by any other procedure available.

(5) The provisions of Section 939.71 shall apply to the special statewide grand jury.

(6) Unless otherwise set forth in this section, a law applying to a regular grand jury impaneled pursuant to 

Section 23 of Article I of the California Constitution shall apply to a special statewide grand jury unless the 

application of the law to a special statewide grand jury would substantially interfere with the execution of one 

or more of the provisions of this section. If there is substantial interference, the provision governing the special 

statewide grand jury will govern.

(d) Upon certification by the Attorney General, a statement of the costs directly related to the impanelment and 

activities of the grand jury pursuant to subdivisions (b) and (c) from the presiding judge of the superior court 

where the grand jury was impaneled shall be submitted for state reimbursement of the costs to the county or 

courts.
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